ANALYSIS OF:

THE NATIONAL ENVIRONMENTAL MANAGEMENT SECOND AMENDMENT BILL, 2003

(Published for public comment in Government Notice R555 on 22 April 2003)

INTRODUCTION

This Bill has two primary purposes:

1. To make possible the publication of a list of activities that may have a significant negative impact on the environment and EIA regulations in terms of the National Environmental Management Act, 1998 (NEMA) so that Sections 21, 22 and 26 of the Environmental Conservation Act, 1998 (the ECA) can be repealed.

2. To provide for the registration of associations of environmental assessment practitioners.

These objectives will be dealt with below.

LISTING OF ACTIVITIES

In a major departure from the old dispensation, provision is made in the Bill for both:

1. The identification of activities which may not commence without prior environmental authorization; AND
2. The identification of geographical areas based on environmental attributes in which specified activities may not commence without prior environmental authorization from the competent authority.

A further major departure (which is consistent with the application of the environmental duty of care established by Section 28(1) of NEMA in respect of past, present and future activities) is Section 24(2)(c) which enables the Minister or MEC to “identify existing activities in respect of which an application for environmental authorization must be made to the competent authority”.  

A procedure is provided for public participation and consultation in the listing of activities and areas and the delisting of activities or areas.

In terms of Amendment Bill the competent authority must be specified when activities are listed.  This will eliminate the uncertainty that often arises at present.

Whereas the law presently provides only for an EIA in terms of the Regulations, the proposed amendments Section 24(4)(c) will make various evaluative tools including Eias, strategic environmental assessments, environmental management plans, risk assessments and life cycle assessments possible.

It will be an absolute requirement that every environmental authorization must, as a minimum, ensure that adequate provision is made for the ongoing management and monitoring of the impacts of the activity on the environment throughout the life-cycle of the activity and applicants can (and probably will) be required to provide guarantees for this purpose.

In terms of the proposed Section 24F it will be an offence for any person to commence or continue any listed activity or cause such an activity to be commenced or continued without prior authorisation, (an exception is made for emergency situations).  The penalty provision is significant in that a person convicted of an offence in terms of this Section will be liable to a fine that shall not exceed three times the value of the activity on completion or a period of imprisonment not exceeding 10 years or to both the fine and imprisonment.  In addition the person in question shall be liable to further imprisonment not exceeding sixty days for every day on which he or she persists in continuing with the activity.

Section 24H provides for management of activities commenced or continued in contravention of the Act and regulations.  In brief the Minister or MEC may call upon such person to compile an environmental evaluation report.  On payment of a fine of 10% of the estimated value of the activity on completion, the Minister or MEC concerned must consider the report and then either direct the person to cease the activity and rehabilitate or issue an environmental authorization.

In what could perpetuate one of the major problems experienced with the present legislation all appeals against ROD’s still lie to the Minister of the Department that issued the ROD.  They are, however, authorised to appoint an appeal panel to consider and advise on the appeal.  

Provision is also made in the proposed Bill for the prescription of fees (Section 4(c)) for the “consideration and processing of applications for environmental authorization”.

REGISTRATION AUTHORITIES FOR ENVIRONMENTAL PRACTITIONERS

In terms of the proposed Section 24G it is envisaged that associations proposing to register their members as environmental assessment practitioners may apply to the Minister to be appointed as a “registration authority” for that purpose.

This appears to be an attempt to create a “profession” of environmental practitioners.  All applications from such associations must contain:

1. The constitution of the association;

2. A list of the members of the association;

3. A description of the criteria and process to be used to register environmental assessment practitioners;  

4. A list of the qualifications of the members responsible for the assessment of applicants for registration;

5. A code of conduct regulating the ethical and professional conduct of members of the association; and

6. Any prescribed requirements.

While any attempt to establish a basis on which environmental assessment practitioners may be held accountable is to be welcomed, the approach adopted by the Department in the draft Bill is particularly problematic.  In the first place, there are a number of practicing environmental assessment practitioners who are not members of an association as envisaged in this Section and may not be willing to join such an associations.  Secondly, the Bill does not provide definition criteria for environmental impact assessment practitioners or registration authorities.

From the perspective of a prospective registration authority, the situation is equally unsatisfactory.  If an applicant were to rely on a practitioner registered with a particular registration authority does that mean that the applicant will be able to hold the registration authority liable in the event that the practitioner does not carry out a function properly?  

This aspect of EIAs is not as straightforward as it may seem.  It is becoming increasingly evident that management of the process of impact assessment is critical but in and of itself requires no environmental impact assessment expertise. In our view it would be far preferable for Section 24G to be deleted in its entirety and replaced with a Section dealing with registration of environmental assessment practitioners that would require any person or body that accepts an appointment to undertaken an assessment function in terms of NEMA to:

1. Register with the competent authority;

2. Provide proof of competence to do so; and

3. Commit to a particular code of conduct regulating the ethical and professional behavior of that practitioner or body.

CONCLUSION

The National Environmental Management Second Amendment Bill, 2003 deals largely with matters of procedure, which will be given substance in the intended publication of a list of activities that may significantly impact on the environment and new regulations for the environmental impact assessment and evaluation of activities.  

This separation of “process” and “substance” is extremely dissatisfactory and may prove counterproductive in the long term.  It would, in our view, have been preferable that the rules for identifying activities and assessing their environmental impact be published simultaneously with the envisaged list and regulations.

There is, however, little question that the proposed amendments are a significant improvement on the current dispensation and that many of the shortcomings have been addressed.  

It is a matter of concern that the proposed amendments do not (as is the case with the present Section 34 of the ECA) provide for compensation payable to persons where limitations are placed on the purposes for which land may be used or the activities that may be undertaken on land.  It would be most unsatisfactory if these issues would need to be resolved through litigation where reliance is placed on the Promotion of Administrative Justice Act, 2000 read together with the Expropriation Act, 1965 and the common law.  

It may well be that the publication of any list of identified activities would amount to a form of expropriation or limitation on rights that would diminish the property value of all land in South Africa entitling all land owners and holders of rights in land to immediately implement damages actions against the state.  This could surely not be the intention of the legislator.

As discussed above, the accountability of environmental practitioners also remains a cause of concern.  In our view it would be unconstitutional and unenforceable for the National Department of Environmental Affairs and Tourism to attempt to create a profession in such away that it may arbitrarily exclude persons now able to carry out such activities.  

In addition, it appears to be shortsighted and wrong to try and tie qualification as an environmental practitioner to a particular type of qualification.  EIAs are generally conducted by multi-disciplinary teams with overall compliance with regulatory requirements absolutely dependent on management of the process.  The skills needed to manage an EIA process (it could be argued, may be found across numerous existing professions).
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