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COMMENT ON NATIONAL ENVIRONMENTAL MANAGEMENT 

SECOND AMENDMENT BILL 2003-08-25

SUBMITTED BY THE LEGAL RESOURCES CENTRE  (on behalf of organisations listed in Annexure “A”)

The Legal Resources centre hereby submits comment on behalf of the organisations listed in annexure “A” hereto.

This Bill makes significant inroads into the current state of law governing environmental impact assessments to the detriment of the protection of the environment.  These inroads will diminish the rights of interested and affected parties to contribute to transparent and proper environmental decision making which is in the interests of all South Africans.

The most important of these will be set out as follows:

1.
Re paragraph 24 (1) :  Environmental authorisation

a)
Only listed activities will in future require impact assessments

It will no longer be a requirement that all activities that “require authorisation or permission by law and which may significantly affect the environment” must undergo and impact assessment.  Only activities listed in terms of the amended s 24(1) require impact assesment

This is  a significant amendment which means that before an activity can be subject to an impact assessment it must have already been listed in terms of section 24 of the Environmental Conservation Act.

The principal concern with removing this provision is that activities which are not listed but which nevertheless require authorisation may commence and cause irreparable damage to the environment before any assessment of their impact can take place.  The process of identification and listing of activities by the Minister may take an unspecified amount of time during which such irreparable damage may be caused.  Time delays may for example be caused by the fact that before listing an activity,  the said activity must be gazetted and public comment allowed.

It is submitted that this amendment has removed a provision which protects the environment and health, without good reason and without affording the necessary protection in another equally effective form.  This runs counter to obligation placed on the State by the Constitution to take  reasonable measures that protect the environment.

b)
The general requirements for impact assessments in s 24(7) are no longer of  application to all Government departments

By deleting section 24(3)(b),  s24 of NEMA now only applies to activities that will be listed under NEMA and the only authorising agency bound by these provisions will be the DEAT. This means that provisions for impact assessment of activities which exist in terms of any other law, eg mining, regulation of genetically modified organisms etc will no longer not have to comply with the basic requirements and standards for impact assessments set by the NEMA Amendment Bill in terms of s 24(3).  

Not all activities which could have a detrimental effect on the environment are required to be listed in future in terms of s24 of NEMA.  Some activities, which may have a detrimental effect on the environment,  may be assessed for their impacts under provisions governed exclusively by other Departments, and may not appear at all on the list of activities governed by NEMA s 24 at all.  This will lead to uneven standards for authorising of activities which will lead to inconsistency, uncertainty and a lack of confidence in the legal system. The authorisation of large industrial developments is a very important function and impacts on the development of South Africa.  It is important that there is consistency in this regard.

Procedures for the assessment of impacts provided for in s 24(3) of the Bill should apply to all government departments which are seized with the responsibility of assessing the environmental impacts of activities under their jurisdiction.
2
Re paragraph 24(3)

The procedures for investigation of impacts no longer require an investigation of cumulative impacts (paragraph 24(3)(b)) nor is there a requirement of independent review and conflict resolution at all stages of the assessment of impacts (24(3)(d)).  Socio economic impacts of activities no longer need to be investigated in impact assessments.

The assessment of cumulative impacts and the provision of conflict resolution and independent review are important institutional and substantive requirements in an impact assessment and the absence of these provisions will diminish the quality of environmental decision making.  These provisions have been replaced by section 24J which allows the Minister to appoint external specialist reviewers in instances where technical knowledge is required to review any aspect of the assessment or “a high level of objectivity is required which is not apparent in the document submitted”.  The provision of conflict resolution awaits regulation and until this takes place there are no provision for conflict resolution in this Bill.

There is no justification given for why socio economic impacts of an activity should be removed from an impact assessment.  In the case of poor or marginalized  communities the socio economic impact of a large development might involve the loss if livelihoods and access to resources, and without the assessment and mitigation of these impacts such communities will be without a remedy.  For example a large  industry may adversely affect the sustainability of an eco tourism industry run by a poor community in a coastal town.  Should this impact not be assessed when looking at alternative sites and mitigation of visual impacts?

3.
Re paragraph 24(4)

The Bill allows the Minister to make regulations laying down the procedures to be followed for environmental impact assessments.  There is however no date for when these regulations must be produced.  In the interim the current regulations passed in terms of section 21 of the Environment Conservation Act (Government Notice R1183 of 5  September 1987) will be repealed when these sections are repealed and there will no regulations governing environmental impact assessments in the interim.  It is submitted that section 24(3) is insufficiently detailed to replace the vacuum that will be left by the repeal of these regulations and these regulations should stay in force until a new set of regulations are promulgated for environment impact assessments.

4. Re 24(4)


This section makes provision for the drafting of regulations for inter alia exemptions from the regulations for impact assessments. (s 24(4)(b)(iv). No guidelines are given in the Bill for the exercise of the Ministers discretion in drafting these regulations.  The Constitutional Court has held that a statute may be unconstitutional if it does not provide guidance to officials in regard to the exercise of discretion where constitutional rights may be affected (Dawood and Others v the Minster of Home Affairs 2000(3)SA 936 (CC)

Similarly s 24(4)(e) and s 24 G make provision for making regulations for the registration of environmental impact assessors with simply no guidance as to what is contemplated regarding the professional qualifications of the persons who make up this  important institution.  This is once again an abdication of  legislative responsibility to ensure that sufficient guidance is given to the executive when managing the environment, the protection of which is a fundamental constitutional right.
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