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16 January 1998

DEPARTMENT OF LABOUR

OCCUPATIONAL HEALTH AND SAFETY ACT 1993 (ACT No. 85 OF 1993)

MAJOR HAZARD INSTALLATION REGULATIONS

The Minister of Labour has under section 43 of the Occupational Health and Safety Act (Act No. 85 of 1993), after consultation with the Advisory Council for Occupational Health and Safety, made the regulations in the Schedule.

T.T. MBOWENI,

Minister of Labour.

SCHEDULE

1. Definitions

In these regulations "the Act" means the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), and any expression to which a meaning has been assigned in the Act shall have the meaning so assigned and, unless the context otherwise indicates - 

"designated service" means a designated service as defined in section 1(1) of the of the Fire Brigade Services Act, 1987 (Act No. 99 of 1987);

"emergency plan" means a written plan which, on the basis of identified potential incidents at the installation, together with their consequences, describes how such incidents and their consequences should be handled on site and off site;

"installation" also includes pipelines and containers on the premises but excludes containers in transit on a public road;

"local emergency service" means a service as defined in section 1(1) of the Fire Brigade Services Act, 1987 (Act No. 99 of 1987):  Provided that where no fire brigade service is available or capable of handling or controlling a major incident the employer, self employed person or user shall be deemed to be the local emergency service;

"major hazard installation" means an installation where any substance is produced, processed, used, handled or stored in such a form and quantity that it has the potential to cause a major incident;

"major incident" means an occurrence of catastrophic proportions, resulting from the use of plant and machinery, or from activities at a workplace;

"material safety data sheet" means a material safety data sheet as contemplated in regulation 7 of the General Administrative Regulation ;

"near miss" means any sudden event involving one or more hazardous substances which, but for mitigating effects, actions or systems, could have escalated to a major incident;

"off site emergency plan" means the emergency plan to be followed outside the premises of the installation or part of the installation classified as a major hazard installation;

"on site emergency plan" means the emergency plan to be followed inside the premises of the installation or part of the installation classified as a major hazard installation;

"risk assessment" means a process of collecting, organising, analysing, interpreting, communicating and implementing information in order to identify the probable frequency, magnitude and nature of any major incident which could occur at a major hazard installation and the measures needed to be taken to remove, reduce or control potential causes of such incident;

"rolling stock" means any locomotive, coach, railway carriage, truck, wagon or similar contrivance used for the purpose of transporting persons, goods or any other thing, that can run on a railway;

"temporary installations" means an installation that can travel independently between planned points of departure and arrival for purposes of transporting any substance and which is only deemed to be an installation at the points of departure and arrival respectively and that will remain at any one place for a maximum of 30 days whilst containing the substance that resulted in it being declared a major hazard installation; and

"transit" includes any time or place in which rolling stock may be between planned points of departure and arrival.

2. Scope of application

(1) Subject to the provisions of subregulation (3) these regulations shall be applicable to employers, self employed persons and users (hereinafter referred to as employer), who have on their premises, either permanently or temporarily, an installation or a quantity of a substance which  can pose a significant risk of resulting in a major incident, that could affect the health and safety of persons outside the premises, including the public.

(2) These regulations shall be applicable to local authorities and local emergency services, in so far as regulation 9 and 10 shall apply respectively.

(3) These regulations shall not apply to nuclear installations registered in terms of the Nuclear Energy Act, 1993 (Act No. 131 of 1993).

Cross references: (to related legislation text)

Regulation 10

3. Notification of installation

(1) Every employer shall apply in writing to the relevant local authority and the provincial director, for permission to erect any installation which will be a major hazard installation prior to commencement of erection thereof, as well as to convert any existing installation into a major hazard installation prior to such conversion. 

(2) The employer shall bring it to the notice of both the local authority and the provincial director within twelve months of the coming into force of these regulations, an existing major hazard installation.

(3) No employer shall modify an installation by increasing its storage or production capacity, or altering the process or by affecting any other change that may significantly increase the risk of an existing major hazard installation, without first applying in writing to the relevant local authority and provincial director for permission to commence with such modification.

(4) The information required from an employer in terms of subregulations (1) and (2), shall include - 

(a) the physical address of the installation;

(b) the complete material safety data sheets of all substances that resulted in the installation being classified as a major hazard installation;

(c) the envisaged maximum quantity of such substance that may be on the premises at any one time; 

(d) the risk assessment of the major hazard installation as contemplated in regulation 5 (1); 

(e) any such further information that may be deemed necessary in the interest of health and safety of persons.

(5) The assessment as contemplated in regulation 5 (1) shall include all those aspects which may influence such authorities in their decision to grant permission, (when contemplating the requirements of regulation 9 (1)).

(6) Subregulations (1) and (2) shall not apply to railway rolling stock in transit.

(7) An employer shall advertise the applications contemplated in subregulations (1) and (2) in at least one newspaper serving the communities surrounding the proposed major hazard installation and the existing installation which is to be modified, and  by way of notices posted within these communities.

(8) Any interested or affected person may, within sixty days of the publication contemplated in subregulation (7), make written representation to the relevant local authority for its consideration.

4. Temporary installations

(1) Any employer who has a temporary installation on his or her premises which would, taking into consideration the risks attached to the quantity of substance and the procedure of discharge, result in that temporary installation being declared a major hazard installation if it were not a temporary installation, shall be deemed to be responsible for the storage and discharge of such installation whilst on his or her premises.

(2) An employer contemplated in subregulation (1) shall ensure that a risk assessment for the storage and discharge procedure be carried out for such temporary installation prior to the risk coming into existence.

(3) An employer contemplated in subregulation (1) shall, after taking into consideration the risk assessment, take such reasonably practicable steps as may be necessary to reduce the risks attached to the storage and discharge of such temporary installation.

5. Risk assessment

(1) An employer shall carry out a risk assessment at intervals not exceeding three years and submit such risk assessment to the relevant local emergency services.

(2) The employer shall make available on the premises a copy of the risk assessment for inspection by an inspector.

(3) An employer shall in the case of an existing installation, carry out a risk assessment within twelve months of promulgation of these regulations.

(4) An employer shall ensure that the risk assessment as contemplated in subregulation (1), shall - 

(a) be carried out by a person or persons competent to express an opinion as to the risks associated with the major hazard installation; and

(b) at least include -

(i) a general process description of the major hazard installation;

(ii) a description of the major incidents associated with this type of installation and the consequences of such incidents, which shall include potential incidents;

(iii) an estimation of the probability of a major incident;

(iv) a copy of the on site emergency plan;

(v) an estimation of the total result in the case of an explosion;

(vi) an estimation of the effects of thermal radiation in the case of fire;

(vii) in the case of toxic release, an estimation of concentration effects of such release;

(viii) the potential effect of a major incident at one major hazard installation or part thereof on an adjacent major hazard installation or part thereof;

(ix) the potential effect of a major incident on any other installation, members of the public, which includes all persons outside the premises of the major hazard installation and on residential areas;

(x) meteorological tendencies;

(xi) the suitability of existing emergency procedures, for the risks identified;

(xii) any requirements as laid down in terms of the Environmental Conservation Act , 1989 (Act No. 73 of 1989); and

(xiii) any organisational measures that may be required.

(5) (a) An employer shall ensure that the risk assessment required in terms of subregulation (1) is of an accepted standard and is reviewed forthwith if -

(i) there is reason to suspect that the preceding assessment is no longer valid; 

(ii) there has been a change in the process involving a substance resulting in the installation being classified a major hazard installation or in the methods, equipment or procedures in the use, handling or processing of that substance; or

(iii) there is reason to believe that incidents that have brought the emergency plan into operation or any near miss may affect the existing risk assessment.

(b) An employer shall in the case where the risk assessment has been up-dated after review submit a copy of the new up-dated risk assessment to the relevant local authorities and the local emergency services.

(6) Subregulation (4) (b) shall not apply in the case of railway rolling stock in transit: Provided that the operator of a railway shall ensure - 

(a) that a risk assessment applicable to railway rolling stock in transit is carried out and made available at the request of an inspector for inspection; and

(b) that the necessary precautions in the interest of health and safety of persons are taken.

(7) An employer shall ensure that the risk assessments contemplated in subregulations (1) and (4)(a) be made available for scrutiny by any interested or affected person that may be affected by the activities of a major hazard installation, at a time, place and in a manner agreed upon between the parties.

6. On site emergency plan

(1) An employer shall -

(a) submit the information as contemplated in regulation 3 (4), prior to the existence of the risk, to the relevant local emergency services and the designated service should such service have been appointed: Provided that in the case of an existing major hazard installation the information shall be submitted within twelve months of the coming into force of these regulations;

(b) establish an on site emergency plan;

(c) in the case of a designated service, discuss the emergency plan with the relevant local emergency service and such designated service, taking into consideration any comment on the risk related to the health and safety of the public;

(d) review the on site emergency plan and where necessary, update the plan, in consultation with the relevant local emergency service at least once every three years;

(e) endorse the on site emergency plan; 

(f) cause the on site emergency plan to be tested in practice at least once a year and keep a record of such test; and

(g) ensure that the on site emergency plan is readily available at all times for implementation.

(2) Any person owning or in control of a pipeline that creates a threat to the general public shall inform the relevant local emergency services and together with the relevant emergency services be responsible for the establishment and implementation of an emergency plan.

(3) Subregulation (1) shall not apply to railway rolling stock in transit: Provided that the operator of a railway shall -

(a) establish an emergency plan for each route traversed within eighteen months of the coming into force of these regulations;

(b) draw up the plan as contemplated in paragraph (a) in consultation with the local emergency service through whose jurisdiction such rolling stock is travelling 

(c) endorse such plan; 

(d) cause it to be tested when reasonably practicable and keep a record of such test; and

(e) cause it to be readily available at all times for implementation.

7. Reporting of risk and emergency occurrences

(1) Subject to the provisions of regulation 6 of the General Administrative Regulations an employer shall immediately inform the relevant local emergency services and report in writing to the relevant provincial director and such local emergency services within seven days of the occurrence of an incident that may have resulted in a major incident and that brought into operation the emergency plan.

(2) The employer shall in the case of a major incident or an incident contemplated in subregulation (1) that was or may have been caused by a substance, inform the supplier of such substance thereof.

(3) The employer shall -

(a) record all near misses in a register kept on the premises and which shall at all times be available for inspection by an inspector; and

(b) ensure that the contents of this register are taken into consideration when complying with regulation 5 (3).

8. General duties of suppliers

(1) Every supplier of a substance to a major hazard installation that resulted in that installation being classified a major hazard installation shall ensure that he or she supplies together with the substance a material safety data sheet contemplated in regulation 7 of the General Administrative Regulations.

(2) Every supplier shall on receipt of the information contemplated in regulation 7 (3) assess the circumstances and substance involved in an incident or potential incident and where reasonably practicable, inform all persons being supplied by them with that substance of the potential dangers surrounding such substance.

(3) Every supplier of a hazardous substance to a major hazard installation shall provide an emergency co-ordinating service that shall be readily available on a 24 hour basis to all employers, the local emergency services and any other body concerned, to provide information and advice with regard to the substance supplied in the case of a major incident.

9. General duties of Local Authorities

(1) Without derogating from the provisions of the National Building Regulations and Building Standards Act, 1977 (Act No. 103 of 1977), no local authority, shall permit the erection of a new major hazard installation, where reasonably practicable at a separation distance less than that which poses an acceptable risk to -

(a) airports;

(b) neighbouring independent major hazard installations;

(c) housing and other centres of population;  or

(d) any other similar facility: 

Provided that the local authority shall where reasonably practicable only permit new property development where there is a separation distance which will not pose an unacceptable risk: Provided further where reasonably practicable the local authority shall prevent any development adjacent to an installation and that will result in that installation being declared a major hazard installation.

(2) A local authority shall, in the case of notification of an existing major hazard installation as contemplated in regulation 3 (1), assess its contingencies and ensure that steps are taken to reduce the risk to the health and safety of members of the public to an acceptable level.

(3) Where a local authority does not have the facility available to control a major incident, such local authority shall make prior arrangements with the local emergency services of neighbouring local authorities or the employer for assistance.

10. General duties of Emergency Services

All off site emergency planning shall in terms of the Fire Brigade Services Act, 1987 (Act No.99 of 1987) and the Civil Protection Act, 1977 (Act No. 67 of 1977) be the responsibility of the local emergency services.

11. Closure

An employer shall notify the relevant provincial director, local authority and local emergency services in writing within 21 days of a major hazard installation ceasing to be a major hazard installation.

12. Offences and penalties

Any person who contravenes or fails to comply with any provision of regulation 2 (1), 2(2), 3(1), 3(2), 3(3), 3(4), 3(5), 3(7), 4, 5, 6, 7, 8, 9, 10, 11, shall be guilty of an offence and liable on conviction to a fine or to imprisonment for a period of 12 months and, in the case of a continuous offence, to an additional fine of R200 or additional imprisonment of one day on which the offence continues:  Provided that the period of such additional imprisonment shall not exceed 90 days.

Cross references: (to related legislation text)

Regulation 3 , Regulation 4 , Regulation 5 , Regulation 6 , Regulation 7 , Regulation 8 , Regulation 9 , Regulation 10 , Regulation 11 .

R.1610

11 December 1998

NOTICE OF EXEMPTION IN TERMS OF SECTION 40 (1) OF THE OCCUPATIONAL HEALTH AND SAFETY ACT, 1993

Under section 40 (3) (b) of the Occupational Health and Safety Act, 1993 (Act No. 85 of 1993), I, Faiza Salie, appointed as chief inspector in terms of section 27 (1) of the said Act, and by virtue of the power delegated to me by the Minister of Labour in terms of section 42 (1) of the Act, hereby grant exemption in terms of section 40 (1) to persons presently occupied with the activities described under regulation 3 (2) and 5 (3) of the Major Hazard Installation Regulation, 1998, published under Government Notice No. R66 of 16 January 1998, from the obligation to carry out a risk assessment and notify the local authority and the provincial director of Labour regarding existing major hazard installation from the date of commencement of the said regulations until 31 December 1999.

F. Salie

