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GAUTENG HEALTH CARE WASTE MANAGEMENT REGULATIONS

1.
Environment Conservation Act

Section 21 allows the Minister to identify activities which may have a substantial detrimental effect on the environment.

Section 22 states that no person shall undertake an activity identified under section 21(1) except by virtue of a written authorisation which shall only take place after consideration of reports concerning the impact of a proposed activity and of alternative proposed activities on the environment which shall be compiled and submitted by such persons and in such manner as may be prescribed.

Section 26 allows the Minister or competent authority to make regulations regarding activities identified in terms of section 21(1) concerning the scope and content of environmental impact reports.

1.1
Regulations regarding activities identified under section 21(1) at the ECA ( GNR 1183)

Mandatory provisions

The following provisions are mandatory:

Regulation 3(1) concerning the appointment of independent consultants who must on behalf of the applicant comply with these regulations.

Regulation 3(1)(f) states that the “independent consultant is responsible for the public participation process to ensure that all interested parties are given the opportunity to participate in all the relevant procedures contemplated by these regulations”.

Regulation 4 requires the applicant to make application on the form obtainable from the relevant authority.

Discretionary provisions

Regulation 5 makes scoping discretionary although once it has been decided to require a plan of study for scoping there are mandatory provisions regarding the plan of study for scoping and the scoping report.

The requirement on an environmental impact assessment is discretionary although if it is required then a plan of study for the EIA is mandatory.

Hence the regulations covering assessments of activities in terms of section 21 of the Environment Conservation Act are only mandatory in respect of the appointment of an independent consultant who applies for an assessment and public participation.

Note:  The NEMA second amendment Bill is shortly to be passed.  It deals with numerous aspects of eia’s.  The sections of the ECA dealing with eia’s will be repealed by the passing of regs under the new NEMA dealing with eia’s.  Hence the regs under GNR 1183 will for the moment continue to apply to eia’s

2.
National Environmental Management Act 107 of 1998

Section 24(7) sets out the minimum requirements for procedures for the investigation of potential impacts of activities.  Whether section 24(7) is applicable to the Gauteng Health Care waste management regulations will depend on whether these are procedures for the investigation of the potential impacts of activities.

3.
Gauteng Health Care Waste Management Regulations (“Gauteng Regs”)

These regulations are promulgated in terms of the Environment Conservation Act 73 of 1989.  They regulate the collection and disposal of health care risk waste.  These regulations cover incineration which is an activity identified under section 21(1) of the Environment Conservation Act.

3.1 Public participation and the position under the current NEMA

NEMA section 24(3)(c) states that any regulations made in terms of any law that contemplate the assessment of potential environmental impacts must comply with sub-section 7.   In other words the minimum requirements for impact assessments cover any regulations that contemplate the assessment of the potential impacts of activities on the environment.  The question therefore arises are these regulations for the management of health care waste regulations which contemplate the assessment of potential impacts on the environment.  It will be argued that they do.

Schedule 7 section 1(1)(e) requires a report to be submitted in terms of regulation 12(3) which must at a minimum give a technical description of a treatment facility including relevant details of the treatment technology used, emissions and environmental impacts to atmosphere, soil, open waters, effluent, quality and disposal of residues, noise, odour, any effects on traffic, habitats, wild life and plants and impacts on the community.  Such reports clearly envisages an impact assessment.  This then brings the Gauteng health care waste management regulations within the domain of section 24(7) requiring a consideration of alternative mitigation measures and public participation.  I would submit therefore that the public has all the rights that it would have in respect of an environmental impact assessment in the implementation of these regulations.

3.2 The position after the NEMA second amendment Bill.

“assessment” is defined in the Bill and clearly covers what is contemplated by the Gauteng regs.  Incineration which is a listed activity in terms of the Bill requires an impact assessment. Section 24(4) replaces s 24(7) and is essentially the same except for the deletion of cumulative impact assessment and assessment of socio economic impacts.

It is therefore submitted that the process of authorisation contemplated by the Gauteng regulations in terms of reg 12(6) is a process which requires public participation and the assessment of alternatives.  If not these will at some time be required ex post facto the authorisation which does not appear to be the intention of the legislation.

The question is is it practical or possible for the process to be completed within 90 days of the submission of test results?

Possible recommendation

a)
S12(2) should be extended to 6 months and an indication should be given that pubic participation is allowed as well as the other requirements of s 24 of NEMA.  The first 4 months could be allowed for tests to be done whereafter the public should have a right to comment, prior to the 90 day period for decision making.

b)
Public participation should be facilitated by the mandatory posting of applications and information about assessments and test data and mechanisms by a specific date after the four months has elapsed,  on a public website.

3.3
Temporary authorisation and possible proliferation of new plants

Section 12 of the Gauteng health care waste management regulations is drafted in such a way that it enables health care waste plants to be constructed in anticipation of the regulations being drafted and these facilities can then apply for authorisation, valid for 120 days and may begin conducting tests.  As it is currently drafted regulation 12 can lead to a proliferation of new incinerators which have a right to conduct test burns for 120 days.  On application in terms of 12(1) the authorities appear to be compelled to grant such authorisation.

Recommendation

It is recommended that section 12(1) should be changed to reflect that they apply only to waste treatment facilities which have been in operation prior to 12.8.2003 or some suitable other date. The date should not be the date of commencement of the regs as this might encourage incinerator companies that want to cash in on incinerating to set up plants in anticipation of the passing of these regulations.

3.4
Testing protocol

Schedule 3 which applied to the DEAT guideline standards contains a section referring to reference conditions and definitions.  This has parameters to be defined and measured in terms of European Union directives.  What is the status of these reference conditions and definitions?  Are they to be included in schedule 3?  Do they provide adequate guidance as to how to measure test burns?  This needs to be clarified.

General concerns about test burns 

Concerns would include whether the test burns contained a representative sample, the adequacy of emissions testing, public access to the results and in general whether test burns conducted under section 12(3) are reliable enough to ensure that there is compliance with the minimum environmental performance requirement set out in schedule 3.  In this regard we need guidance from technical experts as to  what the EU standards mean.  The right of public participation and information prior to decision making should make it easier for us to monitor the process of test burns and make representations in this regard to decision makers.

3.5 How long can incinerators operate without coming into compliance?

Regulation 12(5) does not indicate whether the facility is allowed to operate or not after the first 120 days have elapsed.  Regulation 12(2) refers to temporary authorisations which are valid for 120 days.  By implication after 120 days such authorisations will lapse.  However schedule 3 indicates that the DEAT guideline standards are to be met by 1 January 2004.  This seems to imply that facilities can continue to be out of compliance with these guidelines up and until 1 January 2004.

Assuming that regulation 12(5) contemplates that facilities may continue to operate even when out of compliance provided they have a plan indicating time frames for coming into compliance, the problem arises as to by which date they must achieve compliance?   Do the regulations imply that all such plans must achieve compliance by 1 January 2004?

Note: NEMA second amendment Bill s 24G and s 9 contemplate allowing plants to conduct themselves even when they do not have authorisation, and have committed an offence, provided they undertake an assessment.  There are no time limits on such assessments although there can be substantial fines.  This section is therefore an enabling provision for incinerators that have not yet applied for authorisation.  It just makes it harder for us to say that the legislation does not contemplate plants operating without having done an eia and got an authorisation.  

Recommendations

It is recommended that regulation 12 should be clear as to the date by which compliance must be achieved by facilities which fail to comply with minimum environmental performance requirements within the first 120 days.

Determining whether there is compliance or not:  My concern is do these regulations give the authorities adequate capacity to be able to determine with ease whether there is compliance with the performance requirements set out in schedules 3 and  4?  Need to check the EU protocols listed.

3.6
Regulations 12(6) and 13(1)

The authorities are required to decide whether to grant or deny authorisations within 90 days of a regulation 12(3) report (in the case of temporary authorisations and in regard to facilities which have ROD’s within 90 days from the date in which these regulations would come into force.  The regulations are not clear how many days the authorities have to make their decisions if plants applying for temporary authorisation fail their tests in terms of 12(3) and 12(5).  Does this mean that there is no cut off time for authorities to make a decision when considering plans in terms of section 12(5)?

4.
Chapter 7 enforcement

Regulation 29(1) and (2) seem to be problematic.  Why is it necessary for health care waste inspector to obtain a warrant?  What is the difference between carrying out a routine audit or inspection of any health care risk waste treatment facility and investigating whether these regulations or conditions attached thereto are being contravened?  Regulation 29(3) is a very obstructive regulation which will no doubt result in warrants not being issued.  How is the health care waste inspector expected to prove to a Judge or Magistrate that there has been a violation of a permit if he cannot get access to premises to inspect in order to find this out.

5.
General concerns

Schedule 3 which creates mandatory emission limits from the DEAT emission guidelines is far too permissive in particular in regard to PM.  What is the basis according to which the administrator decided that this was a reasonable standard of protection?  Gauteng is an area which is characterised by very high PM concentrations.  It also appears that the dioxin allowable concentrations are far more permissive than e.g. current European Union standards.

The Gauteng province is bound by the constitution to consider international law and therefore it should have applied its mind to the Stockholm Convention and the European Union standards for incinerator emissions limits when deciding whether the DEAT guidelines constitute a reasonable measure for the protection of public health, in particular in regard to the emission of dioxins.  In particular the Gauteng authorities should apply their minds to the need to reduce PM emissions in the area, the need to regulate mercury emissions especially since the burning of low grade coal in the area already leads to the release of mercury.  Incineration of medical waste is a source of  mercury emissions. The authorities also need to give particular attention to the issue of setting reasonable limits for control of emissions of dioxins, and to justify the permissive standard adopted ie the DEAT guidelines.

The EU standard is supported by protocols for testing and guidelines for technology which the DEAT standard  is not.  No date is given for the implementation of the EU guidlined.  Plants which equip themselves in anticipation of being required to comply only with the more pemissive DEAT standard will no doubt raise serious objection at a later date when asked to reduce their emissions further to meet the EU guidelines.  This may significantly delay the implementation of these standards.

Recommendation

There seems no justification for the delay in implementing EU standards and these should be implemented on  a  date to be specified in the regs, if not immediately.  This will result in incinerator operators being forewarned of the  fact that they will be required to meet more stringent standards.
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