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MEMO ON AIR QUALITY MANAGEMENT BILL

Meeting with DEAT  on 1 June 2004

1
Objects of the Bill
Our concern has been that the objects of the Bill should explicitly include as an object the realisation and protection of the rights contemplated in section 24 and that section 3(b) which refer to the progressive realisation of these rights is inappropriate since section 24 unlike the socio economic rights does not qualify the right in this way.

The objects of the Bill should therefore mention the protection of health and the requirement that pollutant emissions be prevented and if they cannot be prevented minimised, remedied in accordance with NEMA principle 2(4)(a)(ii)

2
National framework  :  Section 7

Does this section address the concern that the Bill may not have sufficient mandatory measures which protect health?

2.1
Section 7 aims to achieve the objects of the Bill which as stated above are too limited. (ie enhancement of air quality and the reduction of risks to human health rather than the consititutional right which mandates the protection of health and well being.)

2.2
Section 7 mandates the setting up of a national framework but does not give time periods for doing so.  Therefore there is uncertainty as to whether there may be delays in the implementation of this section.

2.3
Section 7(1)(a) provides for mandatory “mechanisms, systems and procedures to attain compliance with ambient air quality standards”.  Thus, ambient air quality standards have to be set first before these mechanisms, systems and procedures can be established.  But the Bill has no provisions which compel the setting of ambient air quality standards.   Section 9(1)(b)(i) and (ii) provide for the setting of ambient air quality standards or emission standards in the alternative.  Hence there is ambiguity as to whether ambient air quality standards will be set.  Furthermore there are no time periods or even the provision of a reasonable time period for the setting of ambient air quality standards.

2.4 Setting ambient air standards for a large number of chemicals is impractical. There aretens if not hundreds of toxic chemical substances which are capable of posing a threat to health especially in areas of concentrated industrial activity, and which should be prevented or minimised in order to protect health.   However in terms of s7 the framework of mechanisms systems and procedures to attain compliance with ambient air standards for these substances will not take place until they are identified and ambient air standards set for them.  In some instances it is not appropriate to set either ambient air quality standards for certain substances such as dioxins.  
2.5  Most countries monitor no more than 5 or 6 pollutants (usually SO2, NOx, CO, PM, ozone) on a continuous basis. A large city may have no more than 10 monitoring stations to cover an area of several hundred square kms. The reliance on ambient air quality as the only trigger for action implies that in areas without monitors, but known or suspected to have poor air quality, for example because of the presence of a large emission source, through an ad hoc measurement, a monotoring station(s) would first have to be established and ambient data gathered over an extended period of time before action can be taken. This would not only be a very costly approach, but would delay action for 2 or 3 years or longer. In the interim, harmful impacts would continue.
2.5
It may also be cumbersome to attempt to provide for standards for each and every chemical which is hazardous to human health.  A more proactive preventative and precautionary approach is the general intention of the National Environmental Management Act which states in principle 4(a)(ii) that “pollution and degradation of the environment are avoided, or, where they cannot be altogether avoided are minimised and remedied.  Hence avoidance of emissions through the setting of emission standards is the naturally most proactive and preventative approach to regulating air pollution rather than attempting to regulate a wide number of pollutants appearing in different concentrations in a large number of areas through first setting standards for acceptable levels of these pollutants.  Not only is the latter approach impractical but also costly, and requires the first duty to be on the state to regulate rather than on the polluter to invest in emissions abatement technology in terms of the polluter pays principle.

2.6
S 7 however gives no guidance as to how discretion should be exercised in the setting of emission standards in order to ensure that pollution and degradation of the environment is minimised or prevented.

2.7
If reliance is therefore placed on regulating air pollution through regulating ambient air this is subject to the limitation that each substance has be identified and a standard set for ambient air.  The Bill does not state that the standard required for ambient air regulation should be the protection of health. 

2.8
Note that 7(1)(a) distinguishes mechanisms, systems and procedures to attain complain compliance with ambient air quality standards from 7(1)(c) which deals with the issue of control of emissions.  It must therefore be assumed that section 7(1)(a) and 7(1)(c) are distinguishable and therefore mechanisms, systems and procedures referred to in 7(1)(a) do not include emissions standards for compliance with ambient air quality standards. On the basis of this interpretation section 7(1)(a) is too vague to ensure compliance with ambient air quality standards since it does not include reference to emissions standards.

Based on the above points I would argue that the framework, although mandatory in certain respects does not have key features of an air quality management system which would ensure the protection of health.  It requires in addition the setting of mandatory emission standards based on technology forcing and the setting of ambient air standards based on the protection of health within a limited period of time eg 2 years.

3.
Regulation of air quality through the governance of ambient air standards.

Is this approach, favoured by the bill, adequate to protect health.?

We have pointed out in our submissions and correspondence to date that the approach of regulating air pollution by setting ambient air standards for specific pollutants and then fostering compliance therewith is inadequate in order to guarantee the protection of health.  Some of the reasons for this are:

(1) there might be multiple pollutants present in the same area at the same time;

(2) sensitised communities may experience health effects below ambient air levels especially in highly industrialised areas;[?? What does this mean?]
(3) literature demonstrates that adverse health impacts occur below ambient air quality standards which were initially intended to be protective of health;

(4) the science of regulating ambient air is inexact and the assurance cannot be given that ambient air standards will be maintained without proactive measures to reduce emissions at source.

A further concern with paragraph 7(1) is that it does not give guidance as to the level for the control of emission standards from point and non point sources.  As has been stated previously guidance for the setting of emission standards is found in section 9 which is ambiguous as to whether emission standards or ambient air standards should be provided for.  Furthermore section 9 makes provision for the setting of national standards but does not state what these standards should achieve.  In other words to what level are they to be regulated.

All in all since the object of the Act is merely to improve air quality there is no certainty that sections 7 and 9 will together achieve the setting of a set of sufficient stringent and comprehensive ambient air quality standards, or the minimisation or prevention of pollution as per the National Environmental Management Act principles.  In short there is insufficient guidance for the setting of ambient air quality standards and emission standards in the regulatory framework of the Bill.

4. Practical difficulties with implementation : some examples and ways of addressing the problem

1.
National Framework and Standards

1.1. The  Minister fails to identify specific substances in terms of s 9(1)(a) and as a result, mechanisms then cannot be set in place for attaining ambient air compliance in terms of s 7(1)(a)

Regulatory solution or safeguard: mandatory emission standards based on technology forcing
 so that emissions are progressively minimised even without ambient air management eg incinerator emissions of dioxins.

1.2. Ambient standards set in terms of s 9(1)b)(ii) are too weak to protect health.

Regulatory solution: Guidelines for the setting of ambient air standards that are based on the protection of heath as well as mandatory emissions standards based on technology improvement  to reduce overall levels of air pollution.

1.3. The Minister fails to set emission standards in terms of s 7(1)(c) or sets standards which are too weak to ensure the protection of health

Regulatory solution: same as 1.1
1.4 The Minister fails to set standards for the disclosure of all pollutant emissions by factories to the public in terms of s 7(1)(f)

Regulatory solution: Standards of disclosure of pollutant emissions to the public clearly spelt out in the Bill

2.
Priority Areas (s 18 and 19)

2.1 The Minister fails to gazette an area as a priority area because eg ambient air standards for the particular substances which are threatening health have not been set, or measurements of such pollutants have not been taken or the Minister has simply failed to do so.

 Regulatory solution: Declaration of priority areas must be obligatory on presentation to the Minister of prima facie evidence that air pollution in the area may present a possible threat to health and or the environment.  One does not have to wait until there is a threat of SIGNIFICANT harm before intervention and management is necessary

2.2 The air quality management plan for a priority area cannot address all the effects of industrial emissions without inordinate delays and research costs, and the government department has neither the staff, the technology or the budget to do the research.

Regulatory solution:S16 must require the setting of mandatory emission standards in the priority area in order to ensure that firstly  ambient air standards that are protective of health are complied with and secondly that emissions that are not monitored or regulated by ambient air standards are minimised through the application of technology forcing as in 1.1
2.3 The National Air quality manager has insufficient resources to monitor the air quality in the area and to generate the requisite information in order to give effect to best air quality.

Regulatory solution: 
Provision should be made to allow for preliminary assessments and plans based on desk top studies. Otherwise there is a risk that polluters will challenge the recommendations of the plans on the basis that they do not comply with best practice in information management etc  (Help Eugene!!!)

3.
Listing of activities s 21

3.1 The Minister publishes an activity and is challenged by the polluter for failing to show that the likelihood exists for significant detrimental effect on the environment

Regulatory solution: 21(1)(a) should substitute “are likely to have a significant detrimental impact” with “may have a detrimental impact on its own or cumulatively with taking into account other sources” 

4.
Controlled emitters

4.1
The Minister publishes a controlled activity and is challenged by the polluter for failing to show that the likelihood that the activity is likely to prevent a threat to health or the environment
Regulatory solution: 23 should substitute “are likely to present a threat to health or the environment” with “may have a detrimental impact on health or the environment its own on or cumulatively with taking into account other sources” 
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