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MEMO    :   AIR QUALITY BILL

Prepared for Groundwork by the Legal Resources Centre

1.
Summary of concerns

Objects of the Bill

The Bill does not guarantee protection from an environment that is harmful to health and well being
 and prevention or minimisation of pollution
.  It applies the Act in a manner which will achieve the “progressive” realisation of constitutional rights.  But Section 24, the Right to Environment in the Constitution is not qualified in this way. 

Unconstrained discretion and inadequate guidance where constitutional rights might be infringed

· Setting of ambient and emission standards ie degree of protection required

· Contents of air quality management plans 

· Vagueness of provisions eg sections 16(1)(a)(ii), (iv), (vii)

· Discretion as to whether to declare an activity a listed or controlled emitter

· In places meaningless language is used
 and provisions contradict other provisions

Failure to require mandatory emission standards which minimise pollutant emissions on new and old polluters. Such mandatory emission standards are:

· An essential requirement of air quality management and prevention which is also internationally recognised

· Provides guidance in the exercise of discretion

· Supports ambient air quality management

· Consistent with constitutional duty to prevent pollution and NEMA principle of prevention and minimisation of pollution as well as precautionary principle and polluter pays principle

· Balances pollution control costs against economic and social impact of pollution emissions

General weaknesses of the Bill

Key outcomes are not mandated, e.g. 

· No obligation to set up priority areas

· No obligation to comply with air quality management plan

· No obligation to set emission standards that would ensure ambient air standards are achieved

· Emission standards for licensed and controlled emitters do not have to be protective of health

The Bill puts too onerous an evidentiary burden on the state

· State has to prove likelihood of significant harm before it can license new emitters.  No reference to cumulative impacts of a number of emitters.

· State has to prove probable, not possible damage to health before it can declare and regulate air pollutants in terms of section 9(1) and before it can declare controlled emitters in terms of section 23(1).  No reference is made to to cumulative impacts.  Activities are more difficult to schedule in terms of the Bill than under the Atmospheric Pollution Prevention Act.

· Details are deferred to regulation where they are open to challenge in terms of administrative law as opposed to the case if they were contained in an act of parliament which can only be challenged as unconstitutional.

2. Minimum improvements required  (in addition to general comments above and in previous submissions to the Bill)

1. Objects of the statute must guarantee the protection of health and the minimisation of pollution

2. Mandatory emission standards within a specified time for new and old plants based on technology, i.e. best available technology for new plants and best available technology not entailing excessive cost for old plants

3. Pollution release and transfer inventory, i.e. mandatory public disclosure by polluters of their air pollutant and emissions  legal responsibility  for the accuracy of the information

4. Cumulative impacts must be considered when activities are listed or licensed in terms of sections 21 and 36.

5. Mandatory testing of air quality and declaration of priority areas where ambient air quality standards are being or are likely to be exceeded.

6. A mandatory program of auditing of pollutant emission data submitted by facilities.

7. Enforceable provisions in air quality management plans which are protective of health, as opposed to vague provisions.

8. Guidance in the exercise of discretion to protect health and minimise or prevent pollution.

� Constitution section 24


� NEMA principle 2(4)(a)(ii)


� ie air quality management plans must “improve air quality” , and  “ address the effects of air emissions”


� e.g. “sound science a meaningless term is a requirement for regulating controlled emitters”





� Section 7(1) and section 9


� Section 18 (1)


� Section 16


� Section 24(1) and section 40





