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DRAFT BILL

To provide for the reform of law regulating air quality with the aim of reducing air pollution and improving air quality, by providing for co-operative governance, establishing an ambient air quality management approach, the means for impact management through compliance with ambient air quality standards, and for matters incidental thereto. 

PREAMBLE
Whereas –

everyone has a right to an environment that is not harmful to his or her health or well- being;

everyone has the right to have the environment protected, for the benefit or present and future generations, through reasonable legislative and other measures that- prevent pollution and ecological degradation; promote conservation; and secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development;

the State must respect, protect, promote and fulfil the social, economic and environmental right of everyone and strive to meet the basic needs of previously disadvantaged communities; and

Recognising that –

many inhabitants of South Africa live and work in areas where the air is harmful to their health and well being;

atmospheric emissions of ozone depleting substances and greenhouse gases have deleterious effects on the environment both locally and globally;

the poor are often the victims of poor air quality and resultant health impacts from air pollution increase the burdens of poverty;

inequity in the distribution of wealth and resources, and the resultant poverty, are among the important causes as well as the results of environmentally harmful practices in respect of air quality;

sustainable development requires the integration of social, economic and environmental factors in the planning, implementation and evaluation of decisions to ensure that development serves present and future generations;

IT IS NOW ENACTED by the Parliament of the Republic of South Africa as follows: -
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INTREPRETATION AND FUNDAMENTAL PRINCIPLES

This section will be refined and updated as drafting progresses

Definitions and interpretation

(1) In this Act, unless the context requires otherwise-
(a) “Air Quality Management Plan” refers to plan referred to in section 10 of this Act;

(b) “Atmospheric Emission License” (final and provisional) means a license issued in terms of Chapter 6 of this Act;

(c) “Clean Development Mechanism” means the clean development mechanism set out in article 12 of the Kyoto Protocol;

(d) “Climate change” means a change of climate which is attributed directly or indirectly to human activity that alters the composition of the global atmosphere and which is in addition to natural climate variability observed over comparable time periods;

(e) “Constitution” means the Constitution of the Republic of South Africa, 1996 (Act 108 of 1996);

(f) “Controlled Emitter” means specific processes, appliances or activities whose emissions will be managed through emission standards as described in sections 26(1) to 28(3) of this Act;

(g) “Controlled Process” means any works or process requiring an Atmospheric Emission License as described in sections 29 of this Act;

(h) “Department” means the Department of Environmental Affairs and Tourism;

(i) “Director-General” means the Director-General of the Department of Environmental Affairs and Tourism;

(j) “Enforcement officer” means an officer appointed in terms of section 72(1) of this Act;

(k) “Environment” has the meaning set out in section 1 of the National Environmental Management Act, 1998 (Act 107 of 1998);

(l) “Environmental Management Cooperation Agreement” means an agreement described in section 35(1) of the National Environmental Management Act, 1998 (Act 107 of 1998);
(m) “Environmental Management Plan” means a management plan described in section 11 of the National Environmental Management Act, 1998 (Act 107 of 1998);

(n) “Environmental Implementation Plan” means an implementation plan described in section 11 of the National Environmental Management Act, 1998 (Act 107 of 1998);
(o) “Greenhouse gases” means those gaseous constituents of the atmosphere, both natural and anthropogenic, that absorb and re-emit infrared light;
(p) “Kyoto Protocol” means the Kyoto Protocol to the United Nations Convention on Climate Change, adopted in Kyoto, December 1997;

(q) “MEC” means a Member of the Executive Council to whom the Premier has assigned the performance in the province of the functions entrusted to a MEC by or under such a provision;

(r) “Minister” means the Minister of Environmental Affairs and Tourism;

(s) “Montreal Protocol” means the Montreal Protocol on Substances that Deplete the Ozone Layer, adopted in Montreal on 16 September 1987 and as subsequently adjusted or amended;

(t) “National Air Quality Management Committee” means the committee established in terms of section 4(1) of this Act;

(u) “National Department” means a department of State within the national sphere of government;

(v) “National Environmental Advisory Forum” refers to the Forum established in terms of section 3 of the National Environmental Management Act, 1998 (Act 107 of 1998);

(w) “Non-point source” means a source of atmospheric emissions which cannot be identified as being from a single identifiable source including veld fires;

(x) “Ozone depleting substance” means a controlled substance set out in Article 1 of the Montreal Protocol;

(y) “Ozone Depleting Substance User Licence” means a license issued in terms of section 47(1) of this Act;

(z) “Person” includes a juristic person;

(aa) “Point source” means a single identifiable source of atmospheric emission including smoke stacks and vehicle exhausts;

(ab) “Pollution” has the same meaning set out in section 1 of the National Environmental Management Act, 1998 (Act 107 of 1998); 

(ac) “Priority pollutant” means a substance in, or property of, discharges to air that will be managed under the Act;

(ad)  “SABS” means the South African Bureau of Standards established in terms of the Standards Act 29 of 1993;
(ae) “The Department” means the National Department of Environmental Affairs and Tourism;
(af) “United Nations Framework Convention on Climate Change” means the United Nations Framework Convention on Climate Change, adopted in New York on 9 May 1992; 

(ag) “Vienna Convention” means the Vienna Convention for the Protection of the Ozone Layer, adopted in Vienna on 22 March 1985
(2) Where a term is not defined in this section, and unless the context indicates otherwise, the term shall have its ordinary dictionary meaning.
Objects and purpose of the Act

(3) The purpose of this Act is to -
(a)
to protect, restore and enhance the air quality in the Republic, having regard to the need to ensure sustainable development;

(b)
to provide increased opportunities for public involvement and participation in the protection of air quality;

(c)
to ensure that the public has access to relevant and meaningful information about air pollution;

(d)
to reduce risks to human health and prevent the degradation of air quality by the use of mechanisms that promote the following:


(i)
pollution prevention and cleaner production,


(ii)
the reduction to harmless levels of the discharge of substances likely to impair air quality,


(iv)
the making of progressive environmental improvements, including the reduction of pollution at source,


(v)
the monitoring and reporting of air quality on a regular basis;

(e)
to simplify and strengthen the regulatory framework for management of air quality;

(f)
to improve the efficiency of administration of air quality legislation; and

(g)
to give effect to the Republic’s international obligations.

Principles

This Act must be interpreted and applied in accordance with the principles set out in section 2 of the National Environmental Management Act.

CHAPTER 1:  INSTITUTIONS

[Several conflicting comments have been received on the institutional roles and functions of the different spheres of government. This Chapter may  accordingly require revision after further comments have been received]

The National Air Quality Management Committee

(4) The National Air Quality Management Committee is established by this Act as a subcommittee of National Environmental Advisory Forum instituted under the National Environmental Management Act.

(5) The role of the National Air Quality Management Committee is to-

(a) advise the Minister on matters concerning air quality management and setting and achievement of objectives and priorities; and

(b) the committee may on its own initiative and after consultation with the Director-General, draw the Ministers attention to any matters concerning air quality management requiring attention

The Department of Environmental Affairs and Tourism

(6) The department will be the lead agent in the field of air quality management.

(7) As lead agent, the Department will-

(a) enforce compliance with national air quality management legislation, norms and standards;

(b) ensure that air quality in South Africa conforms to ambient air quality standards as described in section 25(2);

(c) facilitate the process of-

(i) identifying priority pollutants as detailed in section 24;

(ii) Setting national ambient air quality standards ambient standards for specifically defined geographical areas as described in sections 25(2) to 25(4);

(iii) Identifying Controlled Emitters as described in sections 26(1) to 27(2)(a); 
(iv) Setting emission standards for Controlled Emitters as described in section 27(1);
(v) Identifying Controlled Processes as described in sections 29;
(vi) Identifying areas requiring priority air quality management action as described in section 13(1). 

(d) Bind all spheres of government and organs of State to comply with and give effect to national air quality management legislation, norms, standards and guidelines in performing the air pollution management functions;

(e) Review Air Quality Management Plans, as detailed in section 10, to ensure that they conform with all other governmental policies, strategies, plans, programmes and actions;

(f) Provide approval, or otherwise, for the issuance of Atmospheric Emission Licenses as described in  of CHAPTER 6: ;

(g) Intervene in instances where provincial or local governments fail to fulfil an executive obligation in respect of the national air quality management legislation, as provided in section 100 of the constitution;

(h) National government will establish and maintain an information management system, as described in section 20(1), and provide guidelines for its use and maintenance;

(i) National government will be responsible for national research and development programmes on air quality management;

(j) National government will audit the performance of provinces in fulfilling their obligation under the national air quality framework; and

(k) National government will ensure that provinces are well resourced and capacitated to fulfil their air quality management functions

Provincial departments

(8) Provinces will operate within the national framework of the air quality management legislation.

(9) Provinces will develop their own legislation and policies to meet the specific need within the framework of the air quality management policy.

(10) Functions of Province will include-

(a) The development of provincial air quality management plans;

(b) The monitoring of compliance with provincial air management plans;

(c) Interventions if the air quality management plans are not being complied with;

(d) The development of provincial guidelines and standards;

(e) The development and enforcement of provincial regulations;

(f) Action on potential air quality hazards;

(g) Implementation of air pollution reduction initiatives and in particular promote the developments of voluntary partnerships with stakeholders (in line with The National Environmental Management Act, 1998 (ACT 107 OF 1998));

(h) Ensure that local authorities are well resourced and capacitated to fulfil air quality management functions;

(i) Audit the performance of local authority in fulfilling their obligations under the national framework of the air quality management legislation;

(j) Ensure that the national information systems and protocols are adhered to and reported accordingly to the national department; and

(k) Provincial research and development programmes in line with the national air quality framework.

Local authorities

(11) Local authorities will operate within the national framework of air quality management policy and within the provincial legislation and polities.

(12) Functions of local authorities will include-

(a) The compilation and implementation of air quality management policies as part of the Integrated Development Plans;

(b) The implementation of public awareness campaigns in air quality management issues;

(c) The development and implementation of air quality management programmes to monitor ambient air quality;

(d) The assessment of exercises for ambient air integrity;

(e) The issuance of commencement authorisations and emission licenses for Controlled Processes;

(f) The enforcement of compliance with all applicable legislation;

(g) The development and implementation of local guidelines and bi-laws in line with the national framework of air quality management policy and within the provincial legalisation and policies;

(h) Ensuring that the national information system and protocols are adhered to and reported accordingly to provincial government; and

(i) Local research and development programmes in line with the national air quality framework. 

Appointment of air quality officer

The Director-General, every Head of Department and every local authority shall appoint an air quality officer.

Co-operative governance

In addition to the requirements of this Act, the different authorities shall co-operate and co-ordinate their activities through the mechanisms provided for in the National Environmental Management Act.

CHAPTER 2:  AIR QUALITY MANAGEMENT PLANS

Part 1: Government obligations in respect of air quality management plans

Incorporation of air quality management plans in environmental implementation plans and environmental management plans

Every department responsible for preparing an environmental implementation plan or environmental management plan in terms of Chapter 3 of by the National Environmental Management Act must include an Air Quality Management Plan.

Purpose and objects of air quality management plans

(13) The purpose of air quality management plans are to –

(a) give effect, in respect of air quality, to the purpose and objects described in Chapter 3 of the National Environmental Management Act;

(b) secure improvement of air quality across the country as a whole;

(c) provide a co-ordinated approach addressing emissions arising from the use of fossil fuels in residential applications;

(d) ensure that the implementation of the Republic’s obligations in respect of international agreements are co-ordinated; and

(e) provide a co-ordinated mechanism for giving effect to best practise in air quality management.

Content of air quality management plans

(14) Air Quality Management Plans must include – 

(a) a description of the intended results which are to be a achieved within the period of the plan

(b) how the plan will be implemented;

(c) a description of how air quality will be monitored;  

(d) a description of how ambient air quality standards will be met or improved upon; and

(e) a description of the current situation and  proposed policies, programmes and plans in respect of -

(i) emissions arising from the use of fossil fuels in residential applications;

(ii) emissions arising from the use of fossil fuels in static applications other than residential; 

(iii) emissions arising from the use of fossil fuels for transportation, including emissions from motor vehicles, trains, aircraft, boats and ships;

(iv) hazardous and offensive emissions;

(v) dust emissions, including dust arising from mining activities, construction, demolition, agricultural and other industrial activities as well as dust from unsurfaced roads;

(vi) all sources of greenhouse gases;

(vii) atmospheric emissions from waste disposal sites;

(viii) atmospheric emissions from waste treatment facilities;

(ix) noise;

(x) research initiatives;

(xi) pilot projects;

(xii) cleaner technology initiatives;

(xiii) proposed legislative initiatives;

(xiv) public participation processes; and

(xv) implementation of international obligations;

(f) An indication of significant anticipated changes in emission and emission conditions.

(15) Air Quality Management Plans may include – 

(a) the conclusions of any damage assessment studies; and

(b) a summary of successful reduction initiatives.

Part 2: Priority Areas

Identification of priority areas 

(16) In consultation with the relevant authority or authorities, the Minister,  or any MEC, may identify an area as a priority area requiring priority air quality management action by notice in the Gazette where she is of the opinion that –
(a) ambient air quality standards are being, or are likely to be exceeded; or
(b) any other situation exists; and
such exceedence or situation is causing, or may cause, a significant negative impact on the environment or health, subject to (2) below.

(17) For the purposes of this section, 

(a) the Minister may make an identification contemplated in (1) where –

(i) the impact is contributing, or may contribute, to air pollution in another country;

(ii) the impact is of national significance; 

(iii) the area falls within the jurisdiction of more than one province and the MECs of the provinces concerned have not made a joint declaration; or

(iv) at the request of a province.

(b) An MEC may make an identification contemplated in (1) where –

(i) the area falls within the jurisdiction of the province;

(ii) the area falls within the jurisdiction of the province and an adjacent province and the MECs of the provinces concerned have agreed to make a co-ordinated declaration.

Plans in respect of priority areas

(18) Notwithstanding any plans which may have been submitted in accordance with section 10, the relevant authority or authorities shall submit a priority area air quality management plan in respect of the priority area to the Minister or MEC within six months of the identification of the priority area.

(19) The priority area air quality management plan shall contain such information as is specified by the Minister or MEC, including a description of -

(a) the geographical area;

(b) the air quality in the area in respect of priority pollutants;

(c) the causes and effects of the pollution or situation referred to in section 13(1)(b);

(d) short, medium and long term objectives in respect of air quality;

(e) measures proposed to ensure the reduction and prevention of air pollution to give effect to the objectives; 

(f) the means by which the monitoring against these objectives will be conducted and reported; and

(g) any other relevant information required by the Minister or MEC.

(20) The Minister or MEC shall approve the plan or indicate what amendments or additions must be made before such approval and the time within which such amendments or additions must be made.

(21) The relevant authority or authorities must publish the approved plan in the relevant Gazette within 90 days and the plan becomes effective from the date of such publication.

Regulations in respect of priority areas

(22) The Minister or MEC may pass regulations in respect of a priority area air quality management plan contemplated in section 14, including penalties for the contravention of such regulations.

(23) The Minister may withdraw the identification of a priority area when the area complies with ambient air quality standards.

CHAPTER 3:  MONITORING AND INFORMATION MANAGEMENT

Part 1: Monitoring systems

Air quality monitoring

(24) The Minister shall establish a national monitoring system for air quality as soon as reasonably practicable.

(25) The systems must provide for the collection of appropriate data and information necessary to assess, amongst others –

(a) air quality;

(b) compliance with ambient air quality standards contemplated in section 25; and

(c) performance in terms of international obligations.

(26) The Minister must, after consultation with the relevant organs of state, establish mechanisms to co-ordinate the monitoring of quality;

(27) The Minister shall ensure that air quality monitoring is undertaken by the proper authorities and in accordance with the prescribed methods.

(28) The Minister may require air quality monitoring to be carried out by any organisation or authority responsible for the emission or management of air pollution.

Ambient air quality monitoring 

(29) Local and provincial authorities are responsible for ambient air quality monitoring in their respective areas of jurisdiction.

(30) Air quality monitoring will be carried out in accordance with the methodologies and requirements  formulated by the Department, in consultation with the provincial and local authorities, and published in an appropriate manner.

(31) Data from air quality monitoring instrumentation shall be stored in a format compatible with the guidelines set out by the Department and all such data will be forwarded in electronic form to the Department for inclusion in a national air quality data base.
(32) The Minister may require at her discretion, air quality data obtained from private or parastatal sources to be submitted to the Department for inclusion in the national database for interpretative and predictive purposes..
(33) Ambient air quality monitoring instrumentation will be calibrated according to the specifications laid down by a recognised certification body. Only laboratories accredited by this recognised certification body will undertake such monitoring and calibration work.

Monitoring of controlled processes

Monitoring emissions from controlled processes will be conducted as specified in the licenses issued in terms of section Chapter 6, for the period and at the frequency determined in the license, by the holder of the Atmospheric Emission License and at the cost of the holder.

Emissions regulations
(34) The Minister may determine limits on the emission to air of any pollutant species from fixed or mobile sources, including motor vehicles, either singularly or in combination. 
(35) The Minister may specify procedures and steps to be taken prior to, and after the intentional burning of grass or vegetation on open ground and steps may be specified to limit air pollution from such sources.

(36) The Minister may determine the composition, standards and specifications of any type of combustible fuel.

(37) The Minister shall, as soon as reasonably practicable, make regulations for the submission of information on zone depleting substance consumption and emission data to the Department. The confidentiality of such data will be respected as required by law.

Part 2: Information systems

Establishment of information management system

(38) The Minister shall, as soon as reasonably practicable, establish a national information system.

(39) The information system may include –

(a) data pertaining to ambient air quality;

(b) data on emissions;

(c) prescribed methodologies;

(d) details of any licenses granted in terms of this Act;

(e) an inventory on national greenhouse gas emissions; and

(f) information on the consumption and emission of ozone depleting substances.

Reporting

(40) The Department shall produce air quality reports including information on trends, improvements, exceedences and compliance at regular intervals, but not less than annually.

(41) Every province shall produce air quality reports including information on trends, improvements, exceedences and compliance at regular intervals, but not less than annually and submit such reports to the Department.

(42) Every local authority shall produce air quality reports including information on trends, improvements, exceedences and compliance at regular intervals, but not less than annually and submit such reports to the relevant province.

(43) Reports will be issued on a regular basis, and in the format prescribed by the IPCC, to fulfil the national obligations under the United Nations Framework Convention on Climate Change to report greenhouse gas emissions.

(44) Reports will be issued on a regular basis, and in the prescribed format, to fulfil the national obligations under Vienna Convention and the Montreal Protocol to report on the use of ozone depleting substances.

(45) Reports will be issued on a regular basis to fulfil the requirements of the national state of the environment report.

(46) As appropriate, non-compliance reports will be issued to the relevant authorities where such incidents are indicated by the data.
(47) The Minister may develop guidelines in respect of the reports referred to in this section.
Provision of information

The Minister may require any person to provide, within a reasonable time or on a regular basis, any data, information, documents, samples or materials to the Department which are reasonably required for the purposes of the national monitoring or information system or the management of air quality.

Access to information

Information contained in the information system must be available by the Minister, subject to any limitations imposed by law, and the payment of a reasonable charge determined by the Minister.

CHAPTER 4:  AIR QUALITY STANDARDS

Part 1: Ambient Air Quality Standards

Identification of priority pollutants

(48) Where the emission of a substance, or mixture of substances may –
(a)  present a threat of adverse health effects;
(b)  or adverse environmental effects, 
whether through ambient concentrations, bioaccumulation, deposition or otherwise,  the Minister may, by notice in the Gazette, declare such a substance, or mixture of substances, to be a priority pollutant. 
(49) The Minister may review and revise any such declaration. 
Setting of standards

(50) On the declaration of a priority pollutants, or as soon there after as is practicable, the Minister shall publish ambient standards for each priority pollutant in the Gazette.

(51) The ambient standards will establish the permissible amount or concentration of each priority pollutants in ambient air.
(52) The standard will detail a concentration value for priority pollutants, the specified geographical area of application for the standard, and the means by which ambient air quality measurements will be carried out in order to compare measured air quality to the ambient standard.

(53) The Minister may with the concurrence of the MEC, and every MEC may with the concurrence of the Minister, designate specific ambient standards for specifically defined geographical areas based on what that particular environment can tolerate without significant deterioration or negative impact on human health and well-being.
Part 2: Emission Standards

Controlled emitters

(54) Where a process, other than a controlled process contemplated in chapter 6, appliance or activity can result in emissions which may present a threat of adverse health effects or adverse environmental effects, whether through ambient concentrations, bioaccumulation, deposition or otherwise, the Minister or MEC may declare such process, appliance or activity to be a controlled emitter.

(55) Before making such declaration, the Minister shall consider –

(a) the precautionary principle;

(b) any sound scientific information;

(c) any risk assessments; and 

(d) international obligations.

Standard setting for controlled emitters

(56) On the declaration of a controlled emitter, or as soon there after as is practicable, the Minister shall publish regulations in the Gazette setting out emission standards for specified emissions  in respect of controlled emitters that have been declared in terms of section 26.

(57) The emission standards referred to in (1) will include –

(a) establish the maximum permissible amount or concentration of the specified pollutants to be emitted from the controlled emitter; 

(b) the concentration values of specified pollutants; and

(c)  the means by which emission measurements will be conducted to assess compliance with the emission standard.

Regulation of controlled emitters

(58) No owner or operator of a controlled emitter shall carry on any activity, or operate a controlled emitter, or allow such activity or operation, in such a manner as to cause or permit the emission at any point specified in, or determined in accordance with, the regulation of emission standards in excess of-

(a) the standard of concentration and the rate, or

(b) the standard of concentration or the rate,

  prescribed by the regulations in respect of any such controlled emitter.

(59) Where neither such a standard nor rate has been so prescribed, the owner or operator of a controlled emitter must carry on any activity, or operate the controlled emitter in such a way that –

(a) harmful effects on the environment which are avoidable are prevented; and

(b) harmful effects on the environment which are unavoidable are kept to a minimum.

(60) A person who sells a controlled emitter that cannot be operated, in such a manner as to cause or permit the emission at any point specified in or determined in accordance with the regulations of emission standards in excess of-

(a) the standard of concentration and the rate, or

(b) the standard of concentration or the rate,

prescribed by regulation is guilty of an offence.

(61) A person who contravenes a provision of this section is guilty of an offence.
CHAPTER 5:  CONTROLLED PROCESSES

The linkage between this section and the EIA regulations and/ or IEM regulations currently  being drafted needs to be established. Furthermore, the transitional arrangements for current registration certificates needs further integration.

Part 1:  Identification and prohibition

Identification of controlled processes 

(62) The Minister may with the concurrence of the MEC, and every MEC may with the concurrence of the Minister, by notice in the relevant Gazette, identify processes, which give rise to atmospheric emissions which may have a significant detrimental effect on-

(a) the environment;

(b) socio-economic conditions; and

(c) the cultural heritage,

and which in her opinion should be controlled.

(63) The Minister may with the concurrence of the MEC, and every MEC may with the concurrence of the Minister, specify that a controlled process identified in subsection (1) requires –

(a) both provincial and national department approval, or

(b) provincial  approval

 before a license contemplated in part 2 of this Chapter may be granted by the relevant local authority, provided that it shall be the responsibility of the relevant local authority to obtain such approval. 

Prohibition on undertaking controlled processes

No person, including a statutory body, shall undertake a controlled process identified in terms of section 29 unless she is in possession of a valid provisional atmospheric emission license or atmospheric emission license issued in terms of part 2 of this Chapter.

Part 2: Licensing

Application for atmospheric emission license 

(64) Any person who is required or wishes to obtain an atmospheric emission license must apply to the relevant authority for a license.

(65) An application for an atmospheric emission license must – 

(a) be made in the form;

(b) contain the information; and 

(c) be accompanied by the processing fee;

determined by the relevant local authority. 

Procedure for license applications

(66) A relevant local authority –

(a) may, to the extent that it is reasonable to do so, require the applicant, at the applicant’s expense, to obtain and provide it by a given date with –

(i) other information, in addition to the information contained in the application;

(ii) an assessment by a competent person of the likely effect of the proposed license on air quality; and

(iii) an independent review of the assessment furnished in terms of (ii), by a person acceptable to the responsible authority;

(b) may conduct its own investigation on the likely effect of the proposed license on air quality;

(c) may invite written comments from any organ of state which, or person who, who has an interest in the matter; and

(d) must afford the applicant an opportunity to make representations on any aspect of the license application.

(67) Where the subject of the application has not already been considered a relevant authority responsible for implementing  EIA regulations, the relevant authority shall direct the applicant to follow the process prescribed in terms of the EIA regulations prior to making a decision on the application.

(68) A responsible authority, may at any stage of the application process, require the applicant to –

to give suitable notice in newspapers, other media and mechanisms–

(a) describing the license applied for;

(b) stating the period within which written objections must be submitted

(c) giving the address to which the objections must be submitted; and 

(d) containing any such other particulars as the responsible authority may require; 

(e) provided that such process has not already been conducted as part of an application for authorisation in terms of the EIA regulations 

(f) to take such other steps as it may direct to bring the application to the attention of relevant organs of state, interested persons and the general public.

Considerations for issue of licenses

(69) In considering a license application, the relevant authority must take into account all relevant factors, including -

(a) any environment policies,

(b) the principles of the National Environmental Management Act,

(c) the objectives of any air quality management plan,

(d) any ambient air quality standards that have been determined under this Act or regulation;

(e) the pollution being or likely to be caused by the carrying out of the activity or work concerned and the likely impact of that pollution on the environment,

(f) the practical measures that could be taken-

(i) to prevent, control, abate or mitigate that pollution, and

(ii) to protect the environment from harm as a result of that pollution,

(g) any relevant tradable emission scheme or other scheme involving economic measures,

(h) whether the person concerned is a fit and proper person,

(i) in connection with a Atmospheric Emission License application-

(i) any documents accompanying the application;

(ii) any relevant environmental impact statement, or other statement of environmental effects, prepared or obtained by the applicant;

(iii) any public submission in relation to the license application received by the appropriate regulatory authority under this Act, 

(j) Any regulations or guidelines issued by the Department or relevant authority relating to the exercise of functions under this Chapter.

Decisions

(70) If the application is in respect of the undertaking of a controlled process that has not been undertaken at the commencement of this Act, or in respect of an expansion of or additional controlled process, the relevant authority may, after considering all relevant factors in section 33, - 

(a) grant a provisional license to enable the installation and commissioning of the proposed  controlled process; or

(b) refuse a license application

provided that where the application is in respect of a controlled activity specified in section 29(2), the requisite approval has been obtained prior to granting a provisional license. 

(71) The holder of a provisional atmospheric emission license shall be entitled to an atmospheric emission license when the commissioned facility is in full compliance with the requirements of the provisional atmospheric emission license.

(72) If the application is in respect of an existing undertaking of a controlled process, the relevant authority may, after considering all relevant factors in section 33, - 

(a) grant a license application; or

(b) refuse a license application

provided that where the application is in respect of a controlled activity specified in section 29(2), the requisite approval has been obtained prior to granting a license.

(73) After the relevant authority has reached a decision in respect of a license application, it must promptly –

(a) notify the applicant and any person who has objected to the application; and

(b) at the request of any person contemplated in paragraph (a), give written reasons for its decision.

Requirements of provisional atmospheric emission licenses and atmospheric emission licenses

(74) An atmospheric emission license contemplated in this Chapter must specify-
(a) the property in respect of which it is issued;

(b) the processes in respect of which it is issued;

(c) the person to whom it is issued;

(d) the duration of the license;

(e) the periods at which the license may be reviewed;

(f) the maximum allowed concentration of priority pollutants that may be discharged to the atmosphere under normal working conditions;

(g) the maximum allowed concentration of priority pollutants that may be discharged to the atmosphere under normal start-up and shut-down conditions;

(h) any other operating requirements relating to atmospheric discharges;

(i) point source emission measurement and reporting requirements;

(j) on site ambient air quality measurement and reporting requirements;

(k) penalties for non-compliance;

(l) greenhouse gas emission measurement and reporting requirements; and

(m) any other conditions which are necessary to protect air quality.

(75) An atmospheric emission license contemplated in this Chapter may -
(a) specify the control technology to be used;

(b) specify conditions in respect of odour;

(c) require the holder of the licence to supply to the appropriate regulatory authority with a statement that is certified by the holder or by another person approved by that authority as correct and that states all or any of the following:

(i) the extent to which the conditions of the licence have or have not been complied with,

(ii) particulars of any failure to comply with the conditions,

(iii) the reasons for any failure to comply with the condition,

(iv) any action taken, or to be taken, to prevent any recurrence of that failure or to mitigate the effects of that failure;

(d) specify other conditions.

Odours

(76) The occupier of any premises at which controlled process is carried on under the authority conferred by a permit must not cause or permit the emission of any offensive odour from the premises to which the permit applies.
(77) It is a defence in proceedings against a person for an offence in terms of this section if the person establishes that: 

(a) the emission is identified in the relevant permit as a potentially offensive odour and the odour was emitted in accordance with the conditions of the permit directed at minimising the odour, or
(b) the only persons affected by the odour were persons engaged in the management or operation of the premises.

(78) A person who contravenes this section is guilty of an offence.
Part 3: General provisions relating to licenses

Application for transfer of licence

(79) An application may be made to the appropriate regulatory authority for the transfer of a licence to another person.

(80) An application for the transfer of a licence must -

(a) be made in or to the effect of a form approved by the appropriate regulatory authority, and

(b) contain or be accompanied by such information as is required by the appropriate regulatory authority (as indicated in the form or in material accompanying the form), and

(c) be accompanied by the fee prescribed by the regulations.

Variation of licences

(81) The regulatory authority may vary a licence (including the conditions of a licence) –

(a) if it is necessary or desirable to prevent deterioration of ambient air quality;

(b) if it is necessary or desirable for the purposes of achieving ambient air quality standards;

(c) if it is necessary or desirable to accommodate demands brought about by impacts on socio-economic circumstances and it is in the public interest to meet those demands; or

(d) at the request of the holder of the license.

(82) A variation includes the attaching of a condition to a licence, the substitution of a condition, the removal of a condition or the amendment of a condition.

(83) A licence may be varied on application by the holder of the licence or on the initiative of the appropriate regulatory authority.

(84) A licence may be varied at any time during its currency, including on its being transferred to another person.

(85) A licence is varied by notice in writing given to the holder of the licence.

(86) If –

(a) the variation of a licence will authorise a significant increase in the environmental impact authorised or controlled by the licence, and

(b) the proposed variation has not, for any reason, been the subject of an authorisation in terms of section 24 of the National Environmental Management Act/ ECA and public consultation,

the relevant regulatory authority shall require the applicant to advertise the application in newspapers and other suitable media in accordance with section 32 before it varies the licence.

Review of licenses

Notwithstanding the provisions of section 38, the relevant authority shall review an atmospheric emission license at intervals specified in the license, or as soon thereafter as is reasonably practicable.

Renewal of licenses

(87) A holder of a license may, before the expiry date of the license, apply to the relevant authority for the renewal of the license, provided that the holder of a provisional atmospheric emission license may not apply for renewal more than once.

(88) The application must –

(a) be made in such form, contain such information and be accompanied by such processing fee as may be determined by the relevant authority; and

(b) be dealt with in accordance with the procedures and requirements set out in Part 2 of this Chapter.

(89) Where a renewal of a provisional atmospheric emission license is applied for, the application must contain information indicating why the renewal is being applied for.

(90) The relevant authority may grant, with or without conditions, or refuse the application.

False or misleading information

(91) Any person applying for a license who supplies information, or on whose behalf information is supplied, to the appropriate regulatory authority under the conditions of the licence is guilty of an offence if the information is false or misleading in a material respect.

(92) A holder of a licence who supplies information, or on whose behalf information is supplied, to the appropriate regulatory authority under the conditions of the licence is guilty of an offence if the information is false or misleading in a material respect.

Use of information or statements

Any information or statements supplied to the appropriate regulatory authority for the purposes of a condition referred to in this section may be taken into consideration by that authority and used for the purposes of this Act. Without limiting the above, any such information and statements are admissible in evidence in any prosecution of the holder of the licence for any offence against this Act or the regulations, whether or not the information or statements might incriminate that holder.

Part 4: Operators and processes not subject to licensing

Obligations or operators and processes not subject to licensing

Installations not subject to licensing shall be established and operated in such a way that –

(a) harmful effects on the environment which are avoidable are prevented; and

(b) harmful effects on the environment which are unavoidable are kept to a minimum.

Requirements of operators and processes not subject to licensing

The Minister or any MEC may prescribe requirements for operators and processes not subject to licensing.

CHAPTER 6:  INTERNATIONAL AIR QUALITY MANAGEMENT

This Chapter will be expanded to include provision for, inter alia, the flexible mechanisms of Climate Change Convention.

Application of international agreements

(93) The international agreements set out in Schedule…  -

(a) bind the Republic; and

(b) form part of the law in the Republic subject to the Constitution and this Act.

(94) Chapter 6 of The National Environmental Management Act will apply to this Act.

Climate change

(95) The Department will-

(a) Prepare and periodically update a national inventory of greenhouse gas emissions and sinks using prescribed methodologies.

(b) Formulate, implement, publish and regularly update national and, where appropriate, regional programmes containing measures to mitigate climate change by addressing anthropogenic emissions by sources and removals by sinks of all greenhouse gases, and measures to facilitate adequate adaptation to climate change.

(c) Promote and cooperate in the development, application and diffusion, including transfer of technologies, practices and processes that control, reduce or prevent anthropogenic emissions of greenhouse gases in all relevant sectors.

(d) Promote sustainable management, and promote and cooperate in the conservation and enhancement, as appropriate, of sinks and reservoirs of all greenhouse gases.

(e) Cooperate in preparing for adaptation to the impacts of climate change; develop and elaborate appropriate and integrated plans for coastal zone management, water resources and agriculture, and for the protection and rehabilitation of areas, affected by drought and desertification, as well as floods.

(f) Take climate change considerations into account in the relevant social, economic and environmental policies and actions, and employ appropriate methods, for example impact assessments, formulated and determined nationally, with a view to minimizing adverse effects on the economy, on public health and on the quality of the environment, of projects or measures undertaken by them to mitigate or adapt to climate change.

(g) Promote and cooperate in scientific, technological, technical, socio-economic and other research, systematic observation and development of data archives related to the climate system and intended to further the understanding and to reduce or eliminate the remaining uncertainties regarding the causes, effects, magnitude and timing of climate change and the economic and social consequences of various response strategies.

(h) Promote and cooperate in the full, open and prompt exchange of relevant scientific, technological, technical, socio-economic and legal information related to the climate system and climate change, and to the economic and social consequences of various response strategies.

(i) Promote and cooperate in education, training and public awareness related to climate change and encourage the widest participation in this process, including that of non- governmental organizations.

(j) Communicate to the Conference of the Parties information related to implementation.

Ozone depleting substances

(96) The authority may grant an Ozone Depleting Substance User license to users of ozone depleting substance or to persons who service an article which contains ozone depleting substance if satisfied that the applicant has satisfactorily completed an approved course or an approved examination or

(a) is accredited under a corresponding law and the applicant has not been convicted of an offence against this Act or corresponding law; and

(b) the authority is satisfied that the applicant is a fit and proper person, in terms of section 62(1), to hold the license to which the application relates.

(97) In determining whether or not to grant an Ozone Depleting Substance User license, the Authority shall have regard to-

(a) whether there exists a reasonable alternative to an ozone depleting substance to which the application relates; and

(b) whether the storage and other equipment proposed to be used in relation to the ozone depleting substance meets the prescribed standards of the design and operation of, and permissible emissions by, such equipment.

Transboundary air pollution

(98) The Minister may investigate any situation which she has reason to believe creates, or may reasonably be anticipated to contribute to –

(a) air pollution in a country other than the Republic; or

(b) air pollution that violates, or is likely to violate, an international agreement binding on the Republic in relation to the prevention, control or correction of pollution,

(c) as a result of a substance or substances being released into the air from a source.

(99) If, after such  investigation, the Minister is of the opinion that the release of the substance into the air from a source in the Republic may have a significant detrimental impact on air quality, the environment or human health in a country other than the Republic, the Minister may after consultation with –

(a) the Minister of Foreign Affairs; and

(b) the MEC of the province concerned, if the release emanates from one province; or

(c) the MECs if the release emanates from several provinces; 

publish a notice or regulations in the Gazette for the purposes of preventing, controlling or correcting of the releases within the Republic or make an identification contemplated in section 13.

(100) The notice and regulations referred to in subsection (2)  may include provisions regarding –
(a) the quantity or concentration of the substance that may be released into the air;

(b) the manner in which and conditions under which the substance may be released into the air, either alone or in combination with any other substance;

(c) the maintenance of books and records for the administration of any regulation made under this section; 

(d) the conduct of sampling, analyses, tests, measurements or monitoring of the substance and the submission of the results to the Minister; and

(e) the conditions, test procedures and laboratory practices to be followed for conducting sampling, analyses, tests, measurements or monitoring of the substance.

Notice to other country

The Minister shall advise the government of any country that would be affected by or benefit from the identification, notice or regulation before it is published. 

CHAPTER 7:  DUST

To be drafted.

CHAPTER 8:  EMISSIONS FROM MOTOR VEHICLES

This section will be expanded. The intention of the Bill is to reflect that implementation of air quality impacts from motor vehicles will be a local government function, but will include the basis for national standard setting.

Notice to repair

An authorised officer may, by notice in writing given to the owner of a motor vehicle which the officer reasonably suspects emits excessive air impurities, direct the owner to cause it to be serviced or repaired, within a specified period of time, so that it no longer emits excessive air impurities.

Revoking or varying notice

A notice given under this section in respect of a motor vehicle may be revoked or varied by an authorised officer by further notice in writing given to the owner of the vehicle.

Offence

A person who uses a motor vehicle in respect of which a notice has been given under this section, or causes or permits it to be used, is guilty of an offence if at that time:

(f) the person knows that the notice has been given, and

(g) the notice has not been revoked, and

(h) the period of time specified in the notice has expired, and

(i) the notice has not been complied with.

Affixing label to vehicle

If an authorised officer has given a notice under this part in respect of a motor vehicle, the authorised officer may affix to the windscreen of the vehicle or otherwise conspicuously affix to the vehicle a prescribed label.

Driving permitted for limited purposes

A motor vehicle may be driven to a place for the purpose of:

(j) having the work required by a notice under this part carried out, or

(k) having a label affixed under this part removed by (or with the authority of) an authorised officer after the required work has been done or the notice has been revoked, or

(l) having the vehicle inspected by an authorised officer or a person authorised by such an officer, or

(m) returning from having any such work done or vehicle inspected, without contravening section 52.

Removal of label

A person (other than an authorised officer or person acting with the authority of such an officer) who removes a prescribed label affixed to a motor vehicle under this section or obliterates or interferes with any such label is guilty of an offence.

Minister's and MECs’ power to prohibit use of motor vehicles in certain circumstances

(101) The Minister or any MEC may, by written order, prohibit the use of all or any class of motor vehicles, in any area specified in the order and at all times, or during particular times, as may be so specified.

(102) The Minister or any MEC may make such an order if satisfied that it is warranted in order to prevent or minimise harm to the environment or injury to public health.

(103) Any such order has effect:

(a) on its publication in the Gazette, and

(b) for such period as may be specified in the order or, if no period is so specified, until it is revoked.

(104) The regulations may provide for the publication of any such order by means of a newspaper or television, by the display of notices or by any other method specified in the regulations.

(105) A person who contravenes any such order is guilty of an offence.

Powers of the local authority

(106) The local authority shall be entitled to pass any by-laws necessary to manage the impact of motor vehicles on air quality.

CHAPTER 9:  COMPLIANCE, ENFORCEMENT AND PROTECTION

This section will be expanded to detail the range of notices that authorities may give to secure compliance.

Part 1: Compliance mechanisms

Application of the National Environmental Management Act

Chapter 7 of the National Environmental Management Act shall apply mutatis mutandis to this Act.

Environmental audits 

(107) A regulatory authority may require any person to submit an environmental audit to the satisfaction of the authority where the relevant authority reasonable suspects that the person has on one or more occasions contravened this Act, the regulations or the conditions of a license and that the contravention or contraventions have caused, or are likely to cause harm to the environment, or contribute to the degradation of air quality.
(108) The person required to submit an environmental audit shall appoint an independent auditor to undertake the audit, at their expense
(109) The regulatory authority shall specify –

(a) the purpose of the audit; and

(b) the time within which the audit must be undertaken and submitted.

(110) The regulatory authority may specify –

(a) the format and level of detail required; or

(b) require the environmental auditor to submit the proposed format and level of detail to the regulatory authority for approval.

(111) A person who provides information to the auditor in connection with the audit which is false or misleading  in a material sense shall be guilty of an offence.
(112) A person who fails to provide information to the auditor in connection with the audit, knowing that the information is material, shall be guilty of an offence, notwithstanding the fact that the information might incriminate the person.
(113) Any information in an audit report or other documentation supplied to the relevant authority in connection with an audit may be taken into consideration by the relevant authority and used for the purposes of this Act.

Pollution prevention plans

(114) The Minister or any MEC may publish a notice in the Gazette requiring any class of persons described in the notice to prepare and implement a pollution prevention plan in respect of a substance or group of substances that have been declared as priority pollutants in terms of section 24.

(115) The notice may specify –

(a) the substance or group of substances in relation to which the plan is to be prepared;
(b) the objectives of the plan; 
(c) the commercial, manufacturing or other activity in relation to which the plan is to be prepared;
(d) the time period within which the plan is to be prepared; 
(e) the period within which the plan is to be implemented; 

(f) any administrative matter necessary for the purposes of this section; and
(g) provisions for securing compliance with the notice.

(116) The Minister or MEC may extend the period.

(117) The Minister or MEC may, on application by a person to whom the notice applies, waive the requirement for that person to consider a factor specified in the notice where she is of the opinion that it is not reasonable or practical based on the reasons provided in the application.
(118) The Minister or MEC may prepare guidelines to inform the preparation of such plans.
Recognition programme

The Minister or any MEC may establish a programme to publicly recognise significant achievements in the area of pollution prevention.

Fit and proper persons [concerns raised in respect of this section are still being investigated]
(119) This section has effect in determining whether an applicant is a fit and proper person as referred to in section 33(1)(h), but does not limit the generality of those sections.

(120) The appropriate regulatory authority may take into consideration any or all of the following-

(a) that the person has contravened this Act, the Atmospheric Pollution Prevention Act or any other legislation identified by the Minister in regulations, or has held a licence or other authority that has been suspended or revoked under this Act, the Atmospheric Pollution Prevention Act or any other legislation identified by the Minister in regulations,

(b) that, if the person is a firm, a director of the firm-

(i) has contravened this Act, the Atmospheric Pollution Prevention Act or any other legislation identified by the Minister in regulations, or has held a licence or other authority that has been suspended or revoked under this Act, the Atmospheric Pollution Prevention Act or any other legislation identified by the Minister in regulations, or

(ii) Is or has been the director of another firm that has contravened this Act, the Atmospheric Pollution Prevention Act or any other legislation identified by the Minister in regulations, or has held a licence or other authority that has been suspended or revoked under this Act, the Atmospheric Pollution Prevention Act or any other legislation identified by the Minister in regulations,

(c) whether the management of the activities or works that are or are to be authorised or regulated under the relevant license are not or will not be in the hands of a technically competent person,

(d) any ground prescribed by regulation.

(121) A reference in subsection (2)
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(122) Without limiting the generality of the above, the appropriate regulatory authority may disregard contraventions referred to in section (2) having regard to the seriousness of the contraventions, the length of time since they occurred, and other matters that appear relevant to the appropriate regulatory authority.

(123) For the purposes of this section, the regulations may include legislation that has been repealed.
Emission control officers
(124) The relevant authority may require a holder of a license to designate an emission control officer, having regard to the size and nature of the process.

(125) The emission control officer shall be responsible for –

(a) working towards the development and introduction of environmentally compatible processes; and

(b) to ensure compliance with the license conditions.

(126) The designated person shall have the requisite technical competence.

(127) Nothing in this section removes obligations and liability from the directors of the operation.

Compliance notice

(128) [to be drafted]
Environmental management co-operation agreements
In conjunction with other relevant authorities, the Minister may make regulations concerning Environmental Management Cooperation Agreement, in accordance with section 35(1) of the National Environmental Management Act in regard to, among others-

(a) transfer of technology;

(b) promoting the development of increased use of renewable energy sources;

(c) promoting increased energy efficiency, including in the energy production, transport, household and agricultural sectors;

(d) promoting fuel switching to less carbon intensive fuels; and

(e) adopting conservation measures to enhance greenhouse sinks and reservoirs.

Economic instruments

(129) The Minister may with the concurrence of the MEC, and every MEC may with the concurrence of the Minister, make regulations concerning pollution charges with a view to encouraging changes in behaviour by all sectors in society.
(130) Pollution charges may be levied in respect of all priority pollutants.

(131) Subsidies can be used either punitively or as an incentive. Elimination of such subsidies will be punitive. Conversely subsidies will be given to activities to limit the emission gases.

(132) Project based activities will be undertaken under the Clean Development Mechanism with a view to reduce greenhouse gases and to support sustainable development. 
2. Public awareness
The Minister or any MEC or local authority may implement public awareness programmes for the purposes of securing compliance with the purposes and requirements of this Act or regulations.

Part 2: Enforcement

Powers in respect of enforcement, and in particular regarding licenses, as well as penalties will be developed further.

Offences

(1) A person is guilty of an offence if that person -

(a) contravenes or fails to comply with sections ….[including the emission by a Controlled Emitter of specified pollutants at concentrations above the specified standards for such pollutants; The import or trade of ozone depleting substances without a an Ozone Depleting Substance User license issued in terms of section 47(1); The operation of a Controlled Processes without a valid Atmospheric Emission License; The commencement with the development of a Controlled Process without the required authority to proceed; Non-compliance with the terms and conditions of an Atmospheric Emission License; Non-compliance with any provisions of this Act; and A holder of a license who supplies information, or on whose behalf information is supplied, to the appropriate regulatory authority under the conditions of the license is guilty of an offence if the information is false or misleading in a material respect].
(b) contravenes or fails to comply with any regulation passed under this Act for with an offence is created.

Penalties

(2) Any person who is convicted of an offence under this Act is liable –

(a) in the case of an offence referred to in section….

(i) on a first conviction, to a fine not exceeding…or to imprisonment for a period not exceeding…years or to both such fine and imprisonment;

(ii)  in the case of a second or subsequent conviction, to a fine not exceeding…or to imprisonment for a period not exceeding…years or to both such fine and imprisonment.

(b) In the case of an offence referred to in section…to a fine not exceeding…or to imprisonment for a period not exceeding…years or to both such fine and imprisonment.

(3) [Continuous fines to be inserted]

Exemptions

(4) Exemptions may be allowed for Controlled Emitters and Controlled Processes under the following conditions-

(a) start-up periods;

(b) shut-down periods;

(c) planned maintenance periods; and

(d) periods of reasonable breakdown of pollution control equipment.

(5) All exemptions will be fully detailed within emission permits.

(6) The Minister may make regulations under this Act for special exemptions for the usage of ozone depleting substances.

[The relationship between this section and section 81 below will be integrated in subsequent drafts]

Interdict or other order by High Court

A High Court may, on application by the Minister, MEC or local authority, grant an interdict or any other appropriate order against any person who has contravened any provision of this Act, including an order to discontinue any activity constituting the contravention and to remedy the adverse effects of the contravention.

Appointment of enforcement officers

(7) The relevant authority must appoint enforcement officers for the purposes of this Act.
(8) The enforcement officers shall, subject to this Act, perform such duties for the purposes of this Act as the relevant authority directs.

(9) Enforcement Officer identity cards will be issued to enforcement officers by the relevant authority.

(10) The person appointed as an enforcement officer must return her identity card to the relevant authority on ceasing to be the enforcement officer.

Duty of officials

Any official, who during the exercise of any function under an environmental Act other than this Act, observes or suspects a contravention of this Act shall have a n obligation to report such observation or suspicion to the relevant authority.

General powers of enforcement officers

(11) An enforcement officer –

(a) may monitor and enforce compliance with this Act;

(b) may investigate any act or omission which on reasonable suspicion may constitute –

(i) an offence in terms of this Act; or

(ii) a breach of a provision of this Act; and

(c) has for the purposes of paragraphs (a) and (b) –

(i) all the powers assigned to enforcement officers in terms of this Act.

Powers of the enforcement officers

(12) For the purpose of establishing whether the provisions of this Act have been complied with, the relevant authority or an enforcement officer may, without a warrant-

(a) Enter premises at any reasonable time where-

(i) Controlled emitters are being operated;

(ii) Controlled processes are operated, or intending to be operated;

(iii) Ozone depleting substances are stored, handled, used or sold;

(iv) Articles which contain ozone depleting substances are being serviced; or 

(v) The authority or an inspector believes, on reasonable grounds, that Controlled Processes are being developed or operated.
(13) The relevant authority or enforcement officer who enters the premises under the above sections may
(a) [take samples etc.… ]
Cases of emergency incidents

The provisions of Chapter 7 of the National Environmental Management Act shall apply mutatis mutandis.

Service of notices 

(14) For the purposes of this Act, any notice or other document may be issued or given to a person, or may be served on a person:

(a) by delivering it personally to the person, or

(b) by delivering it to the place of residence or business of the person and by leaving it there for the person with some other person, or

(c) by sending it by registered mail to the person at the place last shown in the records of the relevant authority as the person's place of residence or business, or

(d) by sending it by registered post to the person to an address indicated by that person as being an address to which correspondence may be posted (including for example a post office box), or

(e) by sending it by facsimile or electronic transmission to the person in accordance with arrangements indicated by the person as appropriate for transmitting documents to the person; or

(f) by conspicuously attaching it to –

(i)  the main entrance of the registered address or principal place of business, in the case of a juristic person; or

(ii) the main entrance of the residential address in the case of a natural person;

(g) in the case of a natural person, where the person’s business or residential address is unknown, despite reasonable enquiry, by publishing it once in the Gazette and once in a local newspaper circulating in the area of that person’s last known business or residential address.

(15) Any notice, directive or other document served according to subsection (1) is considered to have come to the attention of the person, unless the contrary is proved. 

CHAPTER 10:  GENERAL POWERS

Regulations 

(16) The Minister or a MEC may make regulations, not inconsistent with this Act, for or with respect to any matter that by this Act is required or permitted to be prescribed, or that is necessary or convenient to be prescribed for carrying out or giving effect to this Act.

(17) In particular, the regulations may make provision for or with respect to the matters set out in Schedule ….

(18) The regulations may  –
(a) include compliance provisions and remedies;
(b) create offences punishable by a penalty; and
(c) adopt any document, including a code of practice or international standard.

(19) The Minister or MEC may make different regulations in respect of different activities, geographical areas and owners of classes of owners of land.

(20) Nothing in this section limits or restricts the conditions that may be attached to a licence, but any such condition that is inconsistent with a regulation has no force or effect.

Procedure for making of regulations

(21) The Minister or any MEC must, before making any regulations or standards under this Act –
(a) Publish a notice in the relevant Gazette –
(i) Setting out the draft regulations; and

(ii) Inviting written comments to be submitted on the proposed regulations within a specified period mentioned in the notice; and

(b) Consider all comments received in accordance with paragraph (a)(ii).

(22) The Minister or any MEC must, within 30 days of promulgating and publishing any regulations under this Act, table the regulations in the National Assembly and the National Council of Provinces, and an MEC must so table the regulations in the relevant provincial legislature or, if the Parliament or the provincial legislature is not in session, within 30 days after the beginning of the next ensuing session of the Parliament or provincial legislature.
(23) In considering regulations –
(a) tabled in the National Assembly, a committee of the National Assembly must consider and report to the National Assembly;
(b) tabled in the National Council of the Provinces, a committee of the National Council of Provinces must consider and report to the National Council of Provinces; and
(c) tabled in the provincial legislature, a committee of the provincial legislature must consider and report to the provincial legislature,
whether the regulations –
(i) are consistent with the purposes of this Act;
(ii) are within the powers conferred by this Act;
(iii) are consistent with the Constitution.
(24) The National Council of the Provinces may by resolution reject the regulations within 30 days after they have been tabled in the Council of the Provinces, and such rejection must be referred to the National Assembly for consideration.

(25) The National Assembly, after considering any rejection of a regulation by the National Council of Provinces; and the relevant provincial legislature, may by resolution within 60 days after they have been tabled disapprove of the regulations, in whole or in part, and may suspend its disapproval for any period and on any conditions to allow the Minister or MEC to correct a defect.

(26) If the National Assembly or provincial legislature disapproves any regulation, the regulation lapses, but without affecting –

(a) the validity of anything done in terms of the regulations before it lapsed; or

(b) a right or privilege acquired or an obligation or liability incurred before it lapsed.

. 

CHAPTER 11:  APPEALS AND EXEMPTIONS

Appeal

(27) Any person who feels aggrieved at a decision of an official or employee enforcing a provision of this Act, or regulation made in terms of this Act, may appeal against such decision to the relevant authority concerned, in the prescribed manner and upon payment of the proscribed fee.

(28) Subject to (1) any person who feels aggrieved at a decision of an official or employee exercising any power delegated to him in terms of this Act or conferred upon him by regulation, may appeal against such decision to the competent authority concerned, in the prescribed manner and upon payment of the proscribed fee.

(29) An appeal must be made within 30 days after –

(a) Publication of the decision in the Gazette;
(b) Notice of the decision is sent to the appellant; or

(c) Reasons for the decision are given,

whichever occurs last.

(30) Where the appeal process has not been prescribed, the relevant authority shall indicate the process to be followed by the appellant, after receipt of the appeal, provided that such appeal shall at least set out –

(a) every question of law in respect of which the appeal is lodged; and

(b) the grounds of the appeal.

Exemptions

(31) Any person, local authority or government institution may in writing apply to the Minister or a competent authority, as the case may be, with the furnishing of reasons, for exemption from the application of any provision of any regulation, notice or direction which has been promulgated or issued in terms of this Act;

(32) In order to enable him to make a decision on an application in terms of subsection (1), the Minister or competent authority, as the case may be, may call for further information from the applicant.

(33) The Minister, or competent authority, as the case may be, may after considering an application –

(a) refuse to grant exemption;

(b) in writing grant exemption from compliance any or all of the provisions of any regulation, notice or direction, subject to such directions as she may deem fit.

(34) If any condition referred to in subsection 3(b) is not being complied with, the Minister or competent authority, as the case may be, may in writing withdraw the exemption concerned or at her discretion determine new conditions, or take such other steps as are provided for in law.

(35) The Minister, or competent authority, as the case may be, may from time to time review any exemption granted or condition determined, and if she deems it necessary, withdraw such exemption or delete or amend such condition, or add new conditions.

(36) The failure to comply with a condition shall constitute an offence.

CHAPTER 12:  GENERAL AND TRANSITIONAL ARRANGEMENTS

Delegation

(37) The Minister may-

(a) Delegate the power to exercise the functions and duties of the Department to the provinces;

(b) Delegate power to exercise the functions and duties of the Department to other relevant national departments; and

(c) License an authority to which the power, function or duty has been delegated to, to further delegate that power function or duty after agreement with national government

(38) Provinces may delegate the power to exercise the functions and duties of province to the local authorities…[section to be expanded]
Compliance with other laws

No approval given under this Act and nothing in this Act relieves anyone from complying with any other law.

Repeal of laws

[To be drafted]

State bound

This Act is binding on the State except in so far as any criminal liability is concerned

Limitation of liability.

Neither the State nor any other person is liable for any damage or loss caused by-

(a) the exercise of any power or the performance of any duty under this Act; or

(b) the failure to exercise any power, or perform any functions or duty under this Act,
(c) unless the exercise of or failure to exercise the owner, or performance or failure to perform the duty was unlawful, negligent or in bad faith.

Savings

Anything done or deemed to have been done under a provision repealed by this Act-
(d) remains valid to the extent that it is consistent with this Act until anything done under this Act overrides it, and

(e) subject to paragraph (a) is considered to be an action under the corresponding provisions of this Act.

Short title

This Act is called the National Air Quality Management Act.

Commencement

This Act comes into operation on a date fixed by the President in the Gazette
Transitional arrangements in respect of registration certificates

(39) At the commencement of this Act-
(a) registration certificates issued in terms of the Atmospheric Pollution Prevention Act  will be deemed to be provisional Atmospheric Emission Licenses as per Chapter 6 with a validity not exceeding two (2) years following commencement of this Act if-

(i) the registration certificate was valid immediately prior to the commencement of this Act;

(ii) the registration certificate has been issued in respect of a process identified as a controlled process in terms of Chapter 6;

(iii) The process for which the Registration Certificate was issued has been in compliance with the provisions of the relevant Registration Certificate for at least a period of two (2) months prior to the commencement of this Act.

(40) The Department, in consultation with the relevant authority, will issue written confirmation to holders of Registration Certificates complying to section 90(1)(a) of the change in status of their atmospheric emission authorisation within one (1) month of the commencement of this Act.

(41) Registration Certificates that do not conform to sections 90(1)(a)(i), 90(1)(a)(ii) and 90(1)(a)(iii) are null and void.

(42) The Department will provide the relevant authorities with all information relating to Registration Certificates.

(43) The Department will provide public access to all information contained in Registration Certificates.

(44) All holders of the written confirmation described in section 90(2) must make an application for an Atmospheric Emission License in terms of section within one (1) year of the commencement of this Act.

(45) Failure to make the necessary application in terms of Chapter 6 within the period provided under section 90(6) will render the provisional Atmospheric Emission License referred to in section 90(1)(a) null and void.

Existing controlled processes

(46) All controlled processes identified under Chapter 6 will be deemed to be existing controlled processes only if-

(a) The operator of the controlled process is in possession of a valid written confirmation as described in section 90(2), or-

(b) The controlled process did not require a registration certificate in terms of the Atmospheric Pollution Prevention Act  and-

(i) The operator of the controlled process is in possession of a valid Record of Decision in respect of the Environmental Impact Assessment regulations, or-

(ii) The controlled process has been operating at above sixty (60) percent of its designed operating capacity for a period of at least six (6) months prior to the commencement of this Act.

3. In addition to the considerations listed in section, in exercising its functions under this Chapter, the appropriate regulatory authority is required to take into consideration such of the following matters as are of relevance in respect of existing controlled processes-
(1) Any formal agreements, plans and/or strategies attached to provisional Atmospheric Emission Licenses issued as described in section 90(2);

(2) The cost-benefit of possible new atmospheric pollution mitigation measures; and

(3) The planned life-span of the existing process; and

(4) Previous written complaints in respect of atmospheric emissions from the existing process.

Ambient standards

(5) Pending the setting of standards referred to in section 25, the following current ambient standards shall apply….. (to be inserted)
SCHEDULE X

4. Kyoto Protocol to the United Nations Convention on Climate Change, adopted in Kyoto, December 1997 [but only if ratified by time of promulgation]
5. Montreal Protocol on Substances that Deplete the Ozone Layer, adopted in Montreal on 16 September 1987 and as subsequently adjusted or amended

6. United Nations Framework Convention on Climate Change, adopted in New York on 9 May 1992, including any protocols thereto which the Republic has ratified or acceded to.

7. Vienna Convention for the Protection of the Ozone Layer, adopted in Vienna on 22 March 1985.

[SADC protocols of relevance]

SCHEDULE X

This section will be refined when comments on the Bill have been received

National Air Quality Management Committee

The composition, functioning and powers of the National Air Quality Management Committee established in terms of section 4 of the Act.

Air quality management plans

To guide authorities in the compilation of Air Quality Management Plans, the Minister may issue regulations to provide further clarity on those matters set out in section 10 of the Act.

Identification of areas requiring priority air quality management action as set out in section 11(1).

Regulation and control of areas identified as requiring priority air quality management action.

Monitoring and information management

Regulation of aspects related to air quality monitoring, including:

· requiring certain parties to undertake such monitoring;

· prescription of methodologies for monitoring;

· requirements pertaining to monitoring instrumentation;

· requirements for bodies permitted to undertake monitoring and calibration work;

· capacity building and training;

· any other matter necessary to ensure effective air quality monitoring.

Determination of limits on the emission to air of any pollutant species.

Provision of procedures and steps to be taken prior to and after burning of grass or vegetation on open ground and to limit air pollution from these sources.

Determination of the composition, standards and specifications of any combustible fuel.

Regulation of any issue relating to the management of information, including:

· types of data and information required;

· transfer and collection of relevant data;

· keeping of certain records and information;

· storage of data.

Regulation of all aspects related to the compilation of required reports (as set out in section 15), including format, time periods for submission and contents.

Air quality standards

Identification of priority pollutants and controlled emitters.

Setting of the following standards:

· emission standards which will include concentration values of specified pollutants and the means by which emission measurements will be carried out; and

· national ambient air quality standards which will include concentration values for priority pollutants, specific geographic areas for application and the means by which measurements will be carried out.

Controlled processes

Identification of Controlled Processes.

Regulation of issues relating to the approval required in respect of certain Controlled Processes, including the form of approval (provincial and/or national) required, the procedure to obtain such approval and issues to be considered when deciding whether to grant an approval.

Regulation of matters pertaining to atmospheric emission licenses in order to give effect to the provisions contained in sections 20 to 27, including:

· license requirements and conditions; and

· procedures and administrative considerations relating to the issue, transfer, variation, review and renewal of such licenses.

· any matter that may be regulated by the conditions of a licence.

Control of the issuance of provisional atmospheric emission license, providing for the requirements, considerations and all other relevant issues pertaining to provisional licenses.

International air quality management

Regulation of any matters that are necessary to give effect to the Republic’s obligations or commitments to an international instrument.

Regulation of all issues relating to the granting of Ozone Depleting Substance User licenses including:

· procedural and administrative matters; and

· substantive issues to be considered prior to the granting of such licenses.

Prevent, control and correct the release of a substance into the air from a source in the Republic which may have a significant detrimental impact on air quality, the environment or human health in a country other than the Republic.

Emissions from motor vehicles

Prohibition on the use of all or any class of motor vehicles as provided for in section 45.

Compliance, enforcement and protection

Determination of additional grounds to determine whether an applicant is a fit and proper person.

Provide for special exemptions for the use of ozone depleting substances.

Determination and setting of penalties for offences created in terms of the Act.

Tests

· Prescribing tests for determining the extent of pollution (including the level, nature, character or quality of noise or other pollutants).

· Prescribing tests for determining whether this Act or the regulations are being complied with.

· Providing for the admissibility in evidence in proceedings of the results of those tests (including the admissibility of certificates relating to those results as conclusive or prima facie evidence of the matters certified).

Provide for pollution charges in respect of priority pollutants as well as subsidies as detailed in section 53(3) and (4).

Regulation of matters relating to Environmental Management Co-operation Agreements including:

· the basis upon which such agreements are made; and

· general agreement terms.

Provide assistance and facilities to enable enforcement officers to exercise their functions under the Act.

Noise

· Prohibiting the sale, use or operation of an article except in accordance with prescribed conditions relating to the emission of noise from the article when in use or operation, and in particular prohibiting the sale, use or operation of an article unless it is fitted with prescribed control equipment or noise labels.

· Prohibiting the carrying on of any activity except in accordance with prescribed conditions relating to the emission of noise arising in the course of the carrying on of the activity.

· The manner of installing, maintaining, using and operating noise barriers and control equipment.

· The inspection of articles, and requiring articles to be tested, for the purpose of determining the level, nature, character or quality of the noise emitted by them or the noise that they are capable of emitting.


Open fires or incinerators


The regulation or prohibition of the burning of fires in the open or in incinerators.

Fees for services


The payment of fees for services provided


Assistance etc to authorised officers


The assistance and facilities (including means of access, and the means of making examinations, inspections and tests) to be provided by occupiers of premises to enable authorised officers to exercise their functions under this Act.

Ozone depleting substances

The regulations may make provision for or with respect to:

· regulating or prohibiting the manufacture, sale, distribution, conveyance, storage, possession and use of controlled substances and controlled articles; and

· regulating the design, installation, operation, servicing, maintenance, repair, modification or decommissioning of any controlled article or any plant or equipment used to manufacture such an article; and

· requiring and regulating the recovery, re-cycling, disposal and destruction of controlled substances and controlled articles; and

· regulating or prohibiting the emission of controlled substances into the atmosphere; and

Recovery, recycling etc.

The regulations may make provision for or with respect to the recovery, re-cycling, storage, disposal and destruction of controlled substances and controlled articles, including provision:

· requiring the manufacturer or seller of any controlled article to take specified steps to recover any controlled substance that the article contains; and

· requiring such a manufacturer or seller to institute specified measures to ensure or encourage the recovery of controlled substances (including, for example, measures for the payment and refund of deposits on controlled articles); and

· requiring the re-cycling of controlled substances so recovered; and

· requiring the destruction or storage of controlled substances; and

· authorising the Authority to undertake the recovery, storage and destruction of controlled substances and empowering the Authority to recover its costs in doing so from the manufacturer or seller of any article that contained the controlled substance so recovered; and

· specifying the required means of disposal, storage and destruction of controlled substances and standards of the design and operation of, and permissible emissions by, disposal equipment.

Codes of practice

The regulations may make provision for or with respect to:

· the formulation, approval, adoption and revision of any codes of practice relating to any activity that is authorized to be regulated by the regulations; and

· requiring compliance with any such codes of practice as in force for the time being.

Records and returns

The regulations may make provision for or with respect to requiring persons who carry on activities that are authorized to be regulated by the regulations to keep specified records and furnish specified returns to the Authority concerning those activities.

The regulations may require such a person to maintain the record for a specified period even if the person ceases to carry on the activities concerned.

Labeling etc.

The regulations may make provision for or with respect to requiring controlled substances or controlled articles to be labeled or identified in a specified manner (including provision for the identification of substances by the addition of colours or odours).

Exemptions

The regulations may make provision for or with respect to exemptions (whether or not subject to conditions) from compliance with all or specified provisions of the regulations, including provision.
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