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NATIONAL ENVIRONMENTAL MANAGEMENT AIR QUALITY BILL

Comments by the Legal Resources Centre on behalf of the organisations contained in annexure “A”.

1.
Introduction

The Legal Resources Centre commented on the first draft Air Quality Bill published for comment in April 2003.

The second draft Air Quality Bill has attempted to address some of the concerns raised in our first submission.  However a number of key issues of concern have not been properly addressed and these are set out hereunder.  We will not repeat the concerns raised in regard to the first Bill if they have not been addressed in the second Bill but reserve the right to do so later in the appropriate forum should this become necessary.

2.
Section 2 :  Objects of the Act
The first Air Quality Bill did not have a clear and achievable regulatory goal and while the state is bound to protect health in terms of the Constitution, health was not mentioned as an objective of this Bill.

The second Air Quality Bill mentions as the object of the Act 

“2(b)
To reduce the risk to human health and the environment while taking into account the need for sustainable development”

While the reference to health is to be lauded the objective as it currently is drafted is too vague to provide guidance for the exercise of discretion in terms of this Bill.  A better formulation would have been 

To ensure the protection of public health and the environment by an adequate margin of safety.

Chapter 2 : Part One : National Framework

3. Re Section 7

Failure to mandate the control of hazardous air pollutants

Our original submission raised as a concern that the national framework for air quality was mandatory but its contents depended on the discretion of the Minister and there were also no time constraints on performance.

The Bill has addressed this concern to some extent.  But the core of a national framework, namely the setting of mandatory ambient air standards and emission standards from sources for a determinable and sufficiently comprehensive range of air pollutants  is left to the discretion of the Minister.  The effect of this is that a comprehensive regulation of emissions which pose a danger to health are not mandated by the statute.   

The list of  pollutants indicated in s 60 of the Bill are confined to Ozone,  NOx, NO2, SO2, Pb, PM10 and TSP.   Carcinogenic emissions such as benzene and other volatile organic compounds, and hazardous air pollutants are not mentioned and the Bill does not suggest that hazardous air pollutants merit any specific attention.  

Although the Minister must set national norms and standards for the control of emissions from point, non point and mobile sources it is up to his or her discretion to determine which emissions these will be. The Bill does not define ‘air pollution” in such a way that one can readily determine which emissions must be regulated in order to protect health and the environment.  The Objects of the Bill do not define the degree of protection that is envisaged by the Bill.

Reading all these sections together it is clear that the Bill places undue discretion in the hands of the Minister in regard to which air pollutants are to be regulated, and does not adequately guide the exercise of that discretion.  As such then the Bill does not adequately mandate the control of air pollutant emissions and ambient air levels, and therefore still fails in its constitutional duty to protect the health and well being of South Africans.

Suggestion: Emissions and air pollutants which the Bill aims to regulate should be either 

a) Listed in a schedule to the Bill, supplemented by a provision that allows the Minister to add to the list, and/or

b) Defined in a manner which ensures that these substances can and will be easily and properly identified and controlled in future.

For Example, the National Framework should include “norms and standards for the control of 

· air pollutants which may have an adverse impact on health and or the environment, whether directly or indirectly”, alternatively

· air pollutants that will ensure the protection of health and the environment by an adequate margin of safety
Care should be given to ensuring that the definition of air pollutants does not place an unacceptably onerous evidentiary burden on the State to prove that the pollutant qualifies to be regulated in terms of the Bill.  This caution should be exercised in order to prevent unnecessary legal challenges by parties who cause pollution and  wish to a avoid being regulated.  (In this regard please also refer to our comments on the definition of “listed activity”)

Section 7(2) is still deficient in that it is unduly vague, it does not refer to the protection of health and fostering of the advancement of technology for emission control by industry. 

4.
Re Section 9

Section 9 requires the setting of ambient air quality standards or emission standards.  But as in section 7, these standards can only be set after the Minister has identified these substances.  The Minister has unfettered discretion as to which substances to identify and when to do so.  Insufficient guidance as to which substances should be included.  

Once again this failure to mandate the setting of ambient air and emission standards for a determinable group of emissions which pose a danger to health and the environment is a major weakness in this Bill.  Furthermore failing to properly identify the substances to be regulated may lead to challenges by those who emit pollution  that are keen to delay the implementation of this Act if possible through litigation.

Our submissions in this regard contained in response to the first Bill are therefore repeated, i.e.

Before the Bill can discharge its constitutional duty to protect the environment, mandatory air quality and emission standards or a comprehensive range of health damaging air pollutants must be set within a specific time based on criteria which will ensure the protection of health and  the  environment

4.1
RE Section 9(1)(a):Inappropriate formulation of the test for which substances must be regulated.

Section 9(1)(a) allows the Minister to identify substances in ambient air which are “likely to present a threat to health, well being or the environment”.  

This formulation of which substances may be identified creates a burden on the Minister to establish that any such substance is likely to be  threat to health etc.  This definition is ill advised as its may be expensive, and difficult to prove compliance  with if challenged by polluters.  For example the word “likely” does not mean merely a possibility but rather a probability
. Will the Minister have the time and resources to establish the threat to health that a wide range of pollutants are likely present to health, well being or the environment, if s/he is challenged? 

  A more appropriate test which is less burdensome for the state should be 

“The Minister must identify substances …. based on criteria which will ensure the protection of health, and  the environment by an adequate margin of safety.”

4.2
RE Section 9(1)(b): Failure to guide the setting of emission standards

As stated in our  submission to the first Bill no guidance is given to the Minister in the exercise of his/her discretion in setting emission standards.  The guidance given when setting standards for atmospheric emission licenses in section 36 are vague and open to challenge.  The best practicable means test which was a feature of the Atmospheric Pollution Prevention Act has not been developed to overcome its deficiencies.

Examples of guidance and criteria were given in our original submission, such as

US Clean Air Act section 111(a)(i)

US Clean Air Act section 112(d)(ii)
 which carefully balance cost with best available technology.

It is submitted that the failure to refer to best available technology standards is a major weakness in the Bill and constitutes an unreasonable failure to guide the Minister in his exercise of discretion.  

4.3
RE Section 9(1)(b)(ii): Failure to require emissions standards

It is not at all clear why Section 9(1)(b)(ii) and  Section 9(1)(b)(ii) are drafted in the alternative.  It is impossible to achieve compliance with ambient air standards without setting emission standards from point, non point and mobile sources.  This formulation is also inconsistent with s 7 which requires the minister to set national norms and standards for point non point and mobile sources.

5. Section 16: Air Quality Management Plans

Nowhere in this section is there any reference to the norms and standards which are to be set by the Minister in terms of section 7  as a national framework  for air quality management.  Insufficient guidance in given  in s 16 for an organ of state as to what precisely what to put in to these plans.  For example what is “best practice in air quality management”?

Section 16 should at least have the requirement that 

· data concerning air emissions and ambient air be reflected, as well as shortcomings in data collection, if they exist

· hotspots and priorities in air quality management be described, ie an overall description of the state of air quality, and what challenges are posed by the air quality which is the subject of the plan

· how norms and standards will be complied with,  for example how emission standards will have to be adjusted in order to effect compliance with ambient air standards.

· There should be provision for the Minister or MEC to require such plans to be supplemented if they are inadequately drawn up.

6. Section 17 Reporting on implementation of air quality management plans

This section like the previous one is too general and vague to be a useful management tool as it currently stands. It should be more specific about certain key regulatory issues, such as requiring information on what licensing and standard setting has taken place.  Information should also be required regarding air quality and emissions data and deficiencies and shortcomings in the collection of such data. As such the reporting requirements of s17 fail to require a critical analysis of information in the report which would make it useful to regulators. 

7.
Section 18:    Priority Areas

Our concerns regarding these sections remain.  The requirements for the contents of  Priority Area  plans are too vague. All that is required is that such plans must ‘address air quality in the area”.  

Instead these plans should at least set out how ambient air standards will be met for specified pollutants.

8.
Section 21: Listing of Activities

Our concerns regarding these sections have not been addressed, and are serious.  This section is a move backwards from the Atmospheric  Pollution Prevention Act (“APPAct” ) and is a source of serious concern as to whether this Bill will indeed be capable of protecting the health and well being of South Africans.

8.1 Listing is discretionary

Listing concerns activities which “have or are likely to have a serious detrimental effect on the environment, including health”.  Yet listing in not mandatory but discretionary.  This is contrary to the Constitution which guarantees everyone an environment which is not detrimental to health.  This is a guarantee of  a fundamental right  and it is not up to the discretion of the executive whether to regulate a significant source of environmental harm or not.

8.2 S 21 might be weaker than s 21 of the Environment Conservation Act (‘ECA’)

The ECA requires an impact assessment for activities identified as having a significant detrimental effect on the environment.  But listed activities in terms of S21 of the AQA do not seem to have this requirement, since s 35(1) of the AQA states that assessment in terms of s 24 of NEMA or s21 of the ECA is discretionary.   This is later contradicted by the provisions of s 35(2).  This inconsistency and apparent contradiction needs to be cleared up. 

(It would be unacceptable for an environmental impact assessment to be discretionary and not mandatory, for licensed emitters.  These emitters are after all defined as the ones likely to “cause significant effect on the environment”.  Allowing for such discretion would make the Bill weaker at protecting the environment than the APPAct, since S 21 of the Environment Conservation Act required an impact assessment for all activities which were listed in the schedule to the APPAct.    There would appear to be no justification for these relaxing of controls over pollutant emission sources, especially since S Africa experiences regular exceedences of health based ambient air standards in most of its larger cities.)

8.3 S21 places a heavy burden on proof of significant harm on the State.
The provision that an emissions source must “result in atmospheric emissions which have or are likely to have  a significant detrimental effect on the environment…” before it qualifies to be listed and licensed places an unacceptable and impractical burden of proof of this on the State, before it can licence new sources.    Such listings could be challenged by polluters whom experience has shown invariably deny that the pollution they emit causes any harm at all.  Significant harm will be even harder to prove, if challenged.

8.4 S21 is more onerous for the State to comply with than the Atmospheric Pollution Prevention Act.

This provision is more onerous for the State to comply with than the classification system of the APPAct (which did not require significant harm) and there is no justification given for why this Bill should make it more difficult rather than easier for the State to regulate large polluters.

8.5 S21 is contrary to the Precautionary Principle

S 21 is contrary to the precautionary principle which is part of our environmental law through the NEMA principles, as the State has to establish that a polluter is likely to cause significant harm before it is covered by this section and needs a licence.  Hence the State is constrained in its ability to be risk averse and cautious in licensing pollution sources and may only license those where there is a likelihood of significant harm.  Sometimes sources on their own may not pose the threat of significant harm, but if there are many such sources in one area they may cumulatively pose the possibility of significant harm.

8.6 Likelihood of Significant harm from emissions can be very difficult to prove.

Proving the likelihood of harm from one air pollution source can be difficult.  Proving significant harm on the other hand might be impossible for the State to do if challenged, given the expense of doing so.  This is not to say that air pollution does not cause significant harm.  However proving a causal relationship in a particular instance and under changing weather conditions is a challenging task.  Air pollution moves around and mixes with other air pollution depending on variable weather conditions.  It is often difficult to prove that a pollutant causes an effect and large scale pollutant emitters often have the resources to mount legal and other challenges to claims that they cause significant or any harm at all.

8.7 Consultation may hamper the implementation of s 21

Cumbersome, expensive and time consuming consultation in terms of s 53 could result in a source causing irreparable damage before the State is able to licence it.  

For example:  a polluter may state that the State has provided insufficient basis for the claim that its emissions are likely to have a significant effect on the environment and that it cannot therefore submit meaningful representations or objections to the proposed licensing.  It may threaten to apply to Court to  review and set aside the listing for failing to grant a hearing based on the fact that insufficient information and justification was supplied in terms of s 54(2) (b). This kind of challenge, which is perfectly possible, may delay and make very expensive the attempted licensing process while damage to health and the environment may be continuing unabated.

Suggestion: using threshold values to determine licensed emitters 

The requirement of licensing should be triggered automatically by the emission of more than a threshold level of identified pollutants.  This would make it easy, inexpensive, fair and consistent for the State  to identify which emission sources require licenses.  Another test that could be employed in tandem with this test would be whether a source combusts more that a specified quantity of specified types of fuel eg coal, heavy furnace oil etc, over a given time period.  Once again this would be very quick and easy to determine.  A great deal of air pollution is emitted as a result of the energy we use.  There are probably other easy tests that can be developed to define the net of who should qualify as a licensed emitter.  Proving significant harm on the other hand as stated above is a very difficult test for the State to apply especially if challenged and is permissive of too great a degree of harm before licensing and controls are required.

In conclusion, section 21 as it stands is unacceptable and an abdication of responsibility to regulate in order to protect health

9.
Section 35
Procedure for licensing

As stated in 8.2 above Section 35(1)(a)(ii) and section 35 (2) seem to contradict eachother.  The first makes impact assessment discretionary and the second makes it mandatory.

10
Section 36:  Factors to be taken into account when licensing

10.1
The Best Practicable means test of APPA should have been strengthened rather than discarded. 

As stated in our first submission the best practicable means test of APPA has been replaced by s36(b) which allows the licensing authority to instead consider “any practical measures that could be taken in to account for preventing or controlling air pollution” This is an arbitrary and vague standard which gives no guidance as to the level of pollution control sought to be achieved by reference for example to best available technology, and cost as is required in successful regimes for air pollution control internationally.  

10.2 
Factors to be taken into account in licensing are inadequate

S 36 and s 37 deal with essentially the same issues and should be collapsed into one section to avoid confusion

S36(c)  refers to the outcome of the impact assessments.  Unfortunately amendments to NEMA which are proposed in the NEMA second amendment Bill provide that impact assessments will in future not take into account cumulative impacts of other polluters.  As such then s 24 assessments are unlikely to give guidance as to pollution levels which are acceptable taking into account other polluters in the vicinity.

10.3
Norms and standards should be set for all classes of emitters

If there are no minimum emission standards required in terms of s 21(3)(a) for specific classes of listed activities, each licensing application will have to be considered separately with a separate impact assessment.  This is a costly exercise for both state and industry, and will not promote development.  

It is suggested that licensed activities should be subjected to norms and standards for emissions and that s 21(3)(a) should be made mandatory.  This may reduce the number of environmental impact assessments necessary in the future.

Factors to be considered should include

a) best available technology 

b) cost of  best available technology technology and cost of health impacts of pollution

c) norms and standards for pollution control

d) need to foster compliance with ambient air standards

e) relevant air quality management plans and  priority plans
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� 	SA Co (pty) Ltd v Transnet Ltd ASALR 2003 (1) 335W) where it was stated that the word “lkely” denotes probability, as opposed to the mere possibility or remote contingency.


� 1) U.S. Clean Air Act section 111(a)(1), in which emission limits for


criteria pollutants must reflect: “the degree of emission limitation


achievable through the application of the best system of emission reduction which  (taking into account the cost of achieving such reduction and any nonair quality health and environmental impact and energy requirements) the Administrator determines has been   adequately demonstrated.”





2) U.S. Clean Air Act 112(d)(2), in which emission limits for hazardous air pollutants must reflect: “the maximum degree of reduction in emissions of the hazardous air pollutants subject to this section (including a prohibition on such emissions, where achievable) that the Administrator, taking into consideration the cost of achieving such emission reduction, and any non-air quality health and environmental impacts and energy requirements, determines is achievable for new or existing sources in the category or subcategory to which such emission standard applies, through application of measures, processes, methods, systems or techniques


including, but not limited to, measures which: (A) reduce the volume of, or eliminate emissions of, such pollutants through process changes, substitution of materials or other modifications, (B) enclose systems or processes to eliminate emissions, (C) collect, capture or treat such pollutants when released from a process, stack, storage or fugitive emissions point, (D) are design, equipment, work practice, or operational standards (including requirements for operator training or certification) as provided in subsection (h) of this section, or (E) are a combination of the above.”











