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COMMENT ON THE NATIONAL ENVIRONMENTAL MANAGEMENT AIR QUALITY BILL

Definitions

The words “steam” and “radioactive” have been removed from the definition of “air pollution”.

Re Section 2

The following provision has been added to the objects of this Act.

“(b)
To reduce the risk to human health and the environment while taking into account the need for sustainable development.”

Re Section 7

The words “as soon as reasonably practicable” have been inserted in Section 7(1) which provides that the Minister must establish a national framework for achieving the objects of this Act.

This section has been considerably strengthened by the changing of the wording from “may” to “must” establish a national framework for achieving the object of this Act.”

There are also additional aspects to the national framework.  For example the following provisions have been inserted.

“(a)
Strategies, objectives and plans to attain compliance with ambient air quality standards;

 (b)
Strategies, objectives and plans to give effect to the Republic’s obligations in terms of international agreements;

 (c)
National norms and standards for the control of emissions from point, non point and mobile sources;

(d) National norms and standards for air quality monitoring;

(e) National norms and standards for air quality information management;

(f) Mechanisms to provide for co-operative governance in respect of air quality management; and

(g) Any other matter which the Minister considers necessary for achieving the object of this Act.”

Re Section 7(2)

This section has some minor amendments.  For example 2(d) has changed the wording from “reducing to harmless levels discharges likely to impair the air quality” has been changed to “the reduction of discharges likely to impair air quality”.

The fact that the national framework is now mandatory and must be completed as soon as reasonably practicable is a significant positive step compared with the largely discretionary provisions of the first draft.

In terms of Section 7(5) the national framework must be reviewed by the Minister at intervals of not more than 5 years.  

Re Section 8

In this section the word “may” in the first Bill has been replaced with the word “must”.

In addition it is mandatory for the national framework to establish national standards for the collection and management of data necessary to assess “(vi) access to information by the public.”
This latter inclusion of access to information by the public is welcome but does not make much sense in terms of the grammar of Section 8(c).

Re Part 2, Section 9

Section 9 now provides for the setting of national standards by the Minister in addition to the setting of provincial standards and local standards for emissions.

Once the Minister has identified a substance which is likely to pose a threat to the environment he/she must establish national standards for ambient air quality and emissions from point source or non point or mobile sources.  It seems that this provision which was originally in the national framework has been removed from that context and the Minister merely has the right to identify such substances.  The Minister does however have to follow a consultative process before setting these standards.

Re Section 12 : Ambient air quality and emission measurements

The following provision has been added:

“(c)
The manner and form in which such measurements must be reported and the organs of state to which such measurements must be reported.”

This means that the Minister can regulate the form of reporting.

Re Paragraph 13

The National Air Quality Management Committee is now defined as a sub-committee of the National Environmental Advisory Forum established in terms of NEMA.

Re Paragraphs 13, 14, 15 and 16

These sections deal with the appointment of air quality officers and the drawing up of air quality management plans.

Section 14 requires each national or provincial department responsible for preparing an environmental implementation plan or environmental management plan in terms of chapter 3 of the NEMA to include an air quality management plan.  Municipalities are also required to include an air quality management plan in the integrated development plans envisaged in terms of section 25 of the Municipal Systems Act.

It is important to understand what powers these provincial or municipal departments have when considering how they will comply with the requirement of drawing up air quality management plans.  In general the contents of air quality management plans are fairly vague.  Two provisions are of interest.  The air quality management plan must  

“(6)(1)(a)(ii) improve air quality; and (iv) address the effects of emissions from industrial sources.

(b) Describe how the relevant department will give effect to the air quality management plan.”

It is the Minister who will establish the national norms and standards for emission controls from point sources air quality monitoring, norms and standards for air quality management, and collection of data.  The Minister may also identify substances which may present a threat to health and must set ambient air standards or emissions from point sources.

If the Minister has not done so the provincial or local authorities may identify substances and set local emission standards.

Section 7(1)(c) makes it mandatory for the Minister to set national norms and standards for the control of emissions from point, non point and mobile sources.  It is not mandatory for the Minister to set ambient air quality standards in terms of section 7 although it’s mandatory for him to establish a national framework which must include strategies, objectives and plans to attain compliance with ambient air quality standards.  Section 9 allows the Minister to exercise his discretion about setting ambient air quality standards after identifying specific substances.

Hence the Minister is obliged to set national norms and standards for the control of emissions from point, non point and mobile sources but he is not obliged to identify these substances and he is not obliged to set ambient air quality standards.  This all makes the Bill rather confusing.

Ambient air quality and emission measurements are dealt with in Section 12 but once again it is not mandatory for the Minister to set ambient air quality measurements.

In conclusion the mandatory national framework is in fact discretionary because the Minister has the discretion not to identify the substances which have to be controlled (see section 9).

Re Paragraph 16

“16(1)(a)(iv)
To address the effects of emissions from industrial sources.”

This provision has been added in.

Re Paragraph 17

The following provision has been added:

“17(d)
Air quality management plans must include information on its compliance with any priority area air quality management plans applicable to it.”

Chapter 4  :  Air quality management measures

Part One  :  Priority areas

Re Paragraph 18  :  Declaration of priority areas

The following has been added to the second draft Bill.

“Section 18(1)(6) :  The declaration of an area as a priority area may be withdrawn if the area is in compliance with ambient air quality and air quality standards for a period of no less than one year.”

This provision seems to have been added after our objection that the declaration of an area as a priority area could be withdrawn as soon as the area is in compliance with ambient air quality standards.

Re Section 18

This section is much the same as its predecessor.  The problem with this section is that it does not really compel the Minister or MEC to do anything dramatic except co-ordinate air quality management  and “address air quality in the area” (section 18(6)(c)).  This is a toothless provision.  One would have expected that a priority area plan would ensure compliance with the relevant law and norms and standards and that at least the ambient air standards would be complying with regulations with a specified period of time.  Does this section not in fact invite provincial and local authorities to do nothing about air quality unless and until they are declared to be priority areas whereupon their only duty is to “address air quality in the area”.  Much of the regulation of priority areas is left to regulation which is also discretionary (section 20).

Part 2  :  Listing of activities resulting in air atmospheric emissions 

Section 21  : Listing of activities

Our concerns regarding the provisions relating to listing of activities remain the same.  Listing of activities may be obstructed by unnecessary and burdensome consultation and the fact that the burden lies on the authorities to establish that the activity has a significant detrimental effect on the environment.

Section 27 concerns atmospheric impact reports and is a new section.  An air quality officer can require any person to submit a report if he/she suspects that the person has contravened or failed to comply with the Act or is likely to cause a detrimental effect on the environment.

The problem is that this section does not state what should be in that report.  

Section 30 refers to the rehabilitation when mining operations cease.  It requires mines to notify the Minister if they are likely to cease operations and to inform the Minister of plans for the rehabilitation of the area.

There is a fine if one fails to submit such report.

Chapter 5 : Licensing of listed activities

Section 33 states that the metropolitan and district municipalities are charged with implementing atmospheric emission licensing.  The Minister or MEC sets the standard and the metropolitan and district municipalities are charged with implementing the licensing system.  In the case of small or poorly capacitated metropolitan and district municipalities this might be highly impractical.

Section 33(3) allows for the intervention by the province if a municipality cannot or does not fulfil its obligations.

Section 33(4) allows for the regulation of municipalities as polluters.

Section 36 refers to factors to be taken into account by licensing authorities.  This section does not appear to require that emissions to be reduced to within the norms and standards which are going to be set by the Minister.  So what is the point of the national norms and standards for the control of emissions from point, non point and mobile sources, i.e. section 7(1)(c).

The question is does one have to be a licensed emitter to still be controlled by norms and standards for emissions?  What are the overlaps between these two sections.  They seem to be covered under section 37(2)(e)-(i).

Re section 40

This section has been slightly changed to make provision for the emission license to specify the duration of a license and periods at which the license may be reviewed.

Section 41 deals with transfer of atmospheric emission licenses.  The second Bill seems to limit this only to transfer of licenses where the ownership of the activity is also transferred to a new owner.

This is an improvement on the first Bill which essentially enabled an atmospheric emission license to be transferred to another person in an unrestricted way.

Section 42 deals with review of the atmospheric emission licenses and is a new section.

Section 56 exemptions

This section has added in a provision where the Minister may require an applicant applying for exemption to take appropriate steps to bring the application to relevant organs of state, interested person and the public and such steps must include the publication in newspapers giving reasons for the application and containing such other particulars concerning the application as the Minister may require. (56(3)).

In addition section 56(4) allows for the review of the exemption from time to time and for it to be withdrawn on good ground.

c:\ejp\outputs\7a. representation\cases\groundwork - air quality\comment on bill.doc
PAGE  

