ANALYSIS OF:

THE NATIONAL ENVIRONMENTAL MANAGEMENT:  DRAFT AIR QUALITY BILL

(Published for public comment in Government Notice R556 on 22 April 2003)

This Bill will replace the Atmospheric Pollution Prevention Act, 1965 (Act 45 of 1965) (APPA) which has proven to be largely toothless in regulating air quality in South Africa.

The stated purpose of the Act is to:

1. Reform the law regulating air quality to “protect, restore and enhance the quality of air” in South Africa taking into account the need for sustainable development;

2. To provide for national norms and standards regulating air quality monitoring, management and control.

This Bill differs significantly from its predecessor (APPA) primarily because it is specifically intended to enable the right to an environment that is not harmful to health or well being provided for in Section 24 of the Constitution.  In addition the preamble records that sustainable development “requires the integration of social, economic and environmental factors in planning, implementation and evaluation of decisions to ensure that the development serves present and future generations”.  It also envisages expressly that the costs of pollution should be borne by the polluter.

In a recordal that may prove significant it is stated that “contaminated ambient air cannot be remedied and thus, pollution minimization through cleaner production is the only sustainable means by which air quality can be improved”.  

In terms of Section 4, the proposed Act will apply throughout South Africa “to all activities” affecting the quality of air in South Africa”.  Section 5 requires that the Air Quality Act must be read with the provisions of NEMA and interpreted and applied in accordance with the principles set out in Section 2 of that Act.

The Bill envisages the establishment of a national framework setting national norms and standards for achieving the object of the Act.  Before the framework or norms or standards can be adopted (and before frameworks / norms / standards can be adopted at a provincial or local governmental level) a consultative process including public participation must be implemented.  All stakeholders who will be affected by a new framework for air quality management will have to monitor this process closely and ensure that appropriate sectoral inputs are made. 

The “National Air Quality Committee” provided for in Section 12 of the Act will advise the Minister on the implementation of the Act.  No provision is made in the Act for the specific composition of the committee and industries, sectors and institutions who will be affected by the implementation of the Act would do well to seek representation thereon or ensure that the composition of the Committee is appropriate.

The present Chief Air Pollution Control Officer (CAPCO) will be replaced by the “National Air Quality Officer” who will be responsible for coordinating matters pertaining to air quality management in the national government.  Provinces and municipalities are also required to make such appointments.

An air quality management plan will need to be included in every national or provincial environmental implementation or management plan required in terms of Chapter 3 of NEMA and in the integrated development plan of each municipality as required in terms of the Municipal Systems Act.  These processes all provide for public participation.  Failure to participate in and thereby influence the formulation of air quality management plans may subsequently prevent them from being challenged. 

In terms of Section 17 of the Act the Minister (or an MEC) may declare priority areas which require specific air quality management attention.  Once a priority area has been declared, the appropriate air quality officer must prepare specific air quality management plans for the area and special conditions will apply thereto.

Section 20 of the Bill provides for the listing of activities that are likely to have a significant detrimental effect on the environment and Section 21 deals with the consequences of listing namely, that no person may undertake such an activity without an atmospheric emission license issued in terms of the Act.

It is of concern that there may be a duplication of listing between the amended NEMA and this Bill, but little can be done until the lists of activities are published for comment.  

The Minister may also declare appliances and activities that result in atmospheric emission to be “controlled emitters”.  Standards may be set for controlled emitters and regulations may be passed to prescribe how measurements of emissions must be carried out.

The Minister (or MEC) may also declare any substance to be “a priority air pollutant” and categories of people who are required to prepare and implement pollution prevent plans in respect of priority pollutants.  

Provision is made in Section 27 for regulations to control noise and vibration as well as the definition of both noise and vibration and the determination of maximum levels of noise and vibration.  These measures must again comply with the public participation requirements.

Section 28 of the proposed Bill has potentially severe consequences.  In terms thereof:  “the occupier of any premises at which a process is carried on may not cause or permit the emission of any offensive odour”.  This would include properly licensed operations and may lead to criminal prosecution.

Responsibility for implementing the licensing system is given to metropolitan and district municipalities in terms of Section 29.  

A licensing procedure is prescribed in terms of Sections 30 – 36.  In brief, a sequential process is provided for with the applicant responsible for payment of a processing fee for applications.  The licensing authority may require the environmental assessment of the proposed activity and that such assessment be subjected to independent review.  Section 24 of NEMA is specifically made applicable to all applications for atmospheric emission licenses.  Applications for licenses are now also made subject to public participation and the licensing authority is, in terms of Section 32 required to take certain factors that are largely aimed at achieving a balance between environmental impact the need for sustainable development into account.    

The licensing authority must first (Section 34) issue a Provisional Atmospheric Emission License to enable the installation and commissioning of the listed activity.  The holder of a provisional license is entitled to a final atmospheric emission license when the commissioned facility is in full compliance with the conditions and requirements of the provisional license.

In terms of Section 36 provisional and final licenses must specify:

1. The activity in respect of which it is issued;

2. The property in respect of which it is issued;

3. The person to whom it is issued;

4. The duration of the license;

5. The periods at which the license may be reviewed;

6. The maximum allowed concentration of pollutants that may be discharged in the atmosphere;

7. Any other operating requirements;

8. Point source emission measurement and reporting requirements;

9. On-site ambient air quality measurement and reporting requirements;

10. Penalties for non-compliance;

11. Greenhouse gas emission measurement and reporting requirements; and

12. Any other conditions which are necessary to protect air quality.

An atmospheric emission license may also:

1. Specify the control technology to be used;

2. Specify conditions in respect of odour and vibrations; and

3. Require the holder of the license to comply with all lawful requirements of an environmental enforcement officer acting in terms of NEMA.

Provision is specifically made for the transfer of atmospheric emission licenses subject to approval by the licensing authority and payment of a  “processing fee”.  

In terms of Section 38 of the Bill a licensing authority may amend an atmospheric license.  Where the holder of a license makes the requests for amendment the licensing authority may, in terms of Section 38(4), require the holder of the license to take appropriate steps to bring the request to the attention of relevant organs of state, interested persons and the general public.

Depending on size and nature of the listed activity for which a license was granted an air quality officer may require the holder of a license to designate an emission control officer in terms of Section 41 and criteria are set for determining whether a person is a fit and proper person to be appointed as an emission control officer.

In terms of Section 43 the Minister may, after investigation, issue specific regulations preventing, controlling or correcting pollution emanating from South Africa that may have a significant detrimental impact on air quality, the environment or human health in a country other than the Republic.

Contravention of Sections 21, 28 and conditions or requirements of licenses are criminalized in terms of Section 44.  It is also an offence for a person operating a controlled emitter to allow specified pollutant at concentrations above the standards for such pollutants and for a person operating a listed activity if specified pollutants are emitted at concentrations above the specific emission limits.

Penalties for contraventions are severe and include imprisonment for a period not exceeding 10 years and/or to a fine limited only by the maximum fine allowed for criminal offences in the country.

The Minister and MECs are given extensive regulatory powers subject to a requirement that all regulations must first be subjected to a consultation process including public participation.  These processes are set out in Sections 49 and 50 of the Act.

In terms of Section 51 the Minister is also given the power to exempt any person or organ of State from the application of any provision of the Act.  This power is not given to MECs.

The entire Atmospheric Pollution Prevention Act will be repealed on promulgation of the Air Quality Bill and anything done in terms of that Act must be regarded as having been done under the new law.

Transitional arrangements are provided for in Section 53 and include:

1. All existing registration certificates issued in terms of APPA will be deemed to be provisional atmospheric emission licenses issued in terms of the new law for a period of 2 years.

2. The national air quality officer must issue written confirmation to holders of such registration certificates of the change in status of their atmospheric emission authorization within 90 days of the commencement of the new law.

3. Holders of a written confirmation must make an application for an atmospheric emission license within 1 year of the commencement of the new law.

4. Failure to make the necessary application within the period provided renders the provisional atmospheric emission license null and void.

5. The holder of a provisional license is entitled to a final license when the facility for which the license is issued is in full compliance with the requirements of the provisional license.

6. The licensing authority may require a review of any license before a final license is granted.

7. Pending the identification of listed activities provided for in the new law, the process identified in Schedule 2 of APPA must be regarded to be listed activities.  Similarly, pending the setting of standards in terms of the new law, the ambient air quality guidelines contained in APPA will continue to apply.

CONCLUSION

This proposed law has immense implications for all stakeholders.  All existing registration certificates issued in terms of APPA will lapse unless the holders of such certificates can prove compliance with registration (or amended) conditions.

In addition, those persons that undertake activities which could impact on air quality in South Africa will need to develop protocols demonstrating compliance not only with the Air Quality Bill but also with NEMA to avoid prosecution or having their operations closed down.
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