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DEPARTMENT OF ENVIRONMENTAL AFFAIRS AND TOURISM

MEMORANDUM ON THE OBJECTS OF THE NATIONAL ENVIRONMENTAL MANAGEMENT: AIR QUALITY BILL

1. SUMMARY

The memorandum explains how the National Environmental Management: Air Quality Bill provides the framework for the required reform through the establishment of national norms and standards, and a regulatory framework for an air quality management planning and reporting regime and numerous regulatory instruments for the control of air pollution and a comprehensive approach to compliance and enforcement. 

2. DISCUSSION

The current approach to air quality management in South Africa is informed and regulated by the Atmospheric Pollution Prevention Act, 1965 (Act. 45 of 1965) (APPA). For many years, this Act has been regarded as being outdated for a number of reasons, not least of these being that it cannot accommodate the constitutional allocation of functions in respect of the role of provincial and local government, it has inadequate compliance and enforcement mechanisms to implement the Act effectively and the lack of transparency in decision-making. 

In the light of the above, the publication in May 2000 of the White Paper on Integrated Pollution and Waste Management For South Africa – A Policy On Pollution Prevention, Waste Minimisation, Impact Management and Remediation (the IP&WM Policy), marked a turning point for pollution and waste governance in South Africa. From an air quality perspective, the new policy effectively sidelined APPA as it presented a complete paradigm shift from the APPA approach. Consequently, the National Environmental Management: Air Quality Bill reflects this new approach.

2.1 The objects and purpose of the National Environmental Management: Air Quality Bill are:

The purpose of the Bill is to set norms and standards relating to-

· Institutional frameworks, roles and responsibilities;

· Air quality management planning;

· Air quality monitoring and information management;

· Air quality management measures; and

· General compliance and enforcement provisions.

These norms and standards are set in order to-

· protect, restore and enhance the air quality in the Republic, having regard to the need to ensure sustainable development;

· provide increased opportunities for public involvement and participation in the protection of air quality;

· ensure that the public has access to relevant and meaningful information about air pollution;

· reduce risks to human health and prevent the degradation of air quality by the use of mechanisms that promote:

· pollution prevention and cleaner production,

· the reduction to harmless levels of the discharge of substances likely to impair air quality,

· the making of progressive environmental improvements, including the reduction of pollution at source,

· the monitoring and reporting of air quality on a regular basis;

· strengthen the regulatory framework for management of air quality;

· improve the efficiency of administration of air quality legislation; and

· give effect to the Republic’s international obligations.

2.2 Substantive content:

The National Environmental Management: Air Quality Bill is attached as annexure A.

Chapter 1, the introductory chapter, of the Bill defines the specific terminology used, sets out the objectives of the bill as prescribed by the IP&WM Policy (2000) and makes reference to the environmental management principles set forth in the National Environmental Management Act (Act 107 of 1998) (NEMA).

Chapter 2 deals with what is regarded as the ‘backbone’ of the new approach to air quality management, namely, the establishment of national ambient air quality standards. It also clarifies the setting of norms and standards within the various spheres of government and their roles thereof.  These standards will be a key mechanism in ensuring that the constitutional right in respect of an environment that is not harmful to health and well-being is progressively realised through the implementation of benchmark performance standards. Furthermore, ambient air quality standards will provide the goals and objectives for all air quality management plans and will also provide the yardstick against which the efficacy of these plans can be measured. To this end, the chapter provides for the identification of priority pollutants and the setting of ambient standards in respect of these pollutants. The chapter also allows for the setting of specific emission standards for any problem pollutant. 

Chapter 3 provides for the establishment of a multi-stakeholder National Air Quality Management Committee to advice the Minister on the implementation of the Bill.  This chapter also deals with air quality management. In order not to duplicate the planning and reporting responsibilities of government, Chapter 3 indicates how air quality planning must be integrated with existing activities, i.e. the plans required in terms of NEMA must incorporate a consideration of air quality whereas integrated development plans compiled by municipalities must also take air quality into account.

Chapter 4 describes the various regulatory tools or measures made available to government for implementing and enforcing air quality management plans and achieving acceptable ambient air quality. The tools have been designed in such a way as to ensure an optimal mix of regulatory approaches that will ensure that the diversity of air pollution issues can be managed in the most effective manner and with maximum flexibility, i.e. with the least possible administrative burden and use of resources. These include the following:

· Priority areas – Air pollution ‘hot spots’ may be identified for focussed attention including specific air quality management plans and the provision for specific regulations relating to the area;

· Listed Activities – The identification of ‘problem’ processes that will require an Atmospheric Emission License before they can operate. This section also deals with the control of offensive odours;

· Controlled emitters – The setting of emission standards for identified ‘classes’ of emitters (e.g. motor vehicles, hazardous waste incinerators, etc.);

· Control of Noise – measures can be prescribed for the control of noise.
· Control of odours – offensive odours must be contained.
Chapter 5 deals with licensing of listed activities.  It defines with reference to section 24 of NEMA procedures to be followed and the authority responsible for granting such a licence.  This chapter also makes provision and defines the following;

· Fit and proper persons – This provision allows government to turn down license applications from applicants who have continuously demonstrated bad air quality management practices in the past (naturally, new entrants are excluded from this provision);
· Emission control officers – This provision allows government to demand that qualified air quality management practitioners are employed by ‘problem’ industries;

Chapter 6 deals with South Africa’s international obligations in respect of air quality management. In keeping with the ‘good neighbour’ aspect of NEPAD and our SADC obligations, the Bill allows the Minister to investigate cases where South African processes may be impacting on our neighbours. In this regard, the Bill also provides for regulations in respect of the control of processes impacting on our neighbours and the global atmosphere in general. This section is viewed as being significant as it will enable national government to implement swift responses required to harness the investment opportunities provided by some of the international instruments.

Chapter 7 deals with offences and penalties. The Bill as a whole is underpinned by the adoption of a comprehensive approach to the management of offences and penalties

Chapters 8 provide for general regulations and transitional arrangements. With regard to the latter, the Bill provides for a number of arrangements aimed at smoothing the transition from the air quality management approach under APPA.

3. COMMUNICATION IMPLICATION

The development of the National Air Quality Management Bill commenced in earnest in September 2001. During the development process, the department has actively engaged a broad cross-section of stakeholders around the Bill and has presented the approach to numerous industrial and public interest groups and associations. It is intended that this level of engagement will be continued and increased during the public comment period and a full public awareness drive will be launched as part of a National Air Quality Management Programme 2000-2010.

With reference to the publication of the Bill itself, a press release will be issued on the date of publication of the Bill and an electronic copy will be made available on the departmental website. Furthermore, a user-friendly discussion document detailing the National Air Quality Management Programme 2000-2010 will also be published on the departmental website and will also be made available on request to assist and encourage stakeholders to provide their input.

4. OTHER DEPARTMENTS/BODIES CONSULTED

A wide-reaching participatory process was employed in the development of White Paper on Integrated Pollution and Waste Management For South Africa that forms the basis for the draft National environmental Management: Air Quality Bill. Furthermore, the drafting of the bill was done in consultation with and taking into account comments from a wide range of stakeholders including: 

· Relevant national government departments.

· Provinces.

· MinTech Working Group 2: Integrated Pollution and Waste Management. 

· MinTech.

· MinMEC.

· CEC Sub-Committee on Law Reform.

· CEC.

5. CONSTITUTIONAL IMPLICATIONS

Although the repeal of APPA will not directly bring air quality management in line with the Constitution, the promulgation of the Bill will address the Constitutional imperatives.

