Chapter 9: Overview of Air Pollution legal and regulatory framework

Pollutant discharges from human activities affect all three environmental media – air, water and soil, but air pollution tends to have the greatest range of impacts. In addition to impacts due to the inhalation of polluted air, the deposition of air pollutants such as particulate lead and mercury compounds and dioxins result in soil contamination, and human exposure through ingestion of contaminated soil (by children, for example) or via the food chain. Solid waste dumps such as mine dumps may be a significant source of toxic wind blown dust. Air pollutants may have an impact tens or even thousands of kilometres from the point of discharge, across country boundaries. Persistent toxic substances (substances that persist in the environment and bio accumulate through the food web) may have an adverse health and environmental impact at a global scale. Because of the complex ways in which air pollution may have an adverse health and environmental impact the legal and regulatory framework for managing and controlling air pollution is of necessity and multi-facetted.

The relevant South African laws and regulations are:

· Section 24 of the Constitution

· The National Environmental Management Act (NEMA)

· The Air Pollution Prevention Act (APPA)

· The Environment Conservation Act (ECA)(with reference to the Environmental Impact Assessment Regulations)

· The Air Quality Bill (AQB) (draft legislation) 

· The Major Hazard Installation Regulations (MHIR)

In addition, at least two international conventions are relevant: The Rotterdam Convention (on Prior Informed Consent) and the Stockholm Convention (on Persisten Organic Pollutants).

Section 24 (Chapter 2, Bill of Rights) of the Constitution (Constitution of the Republic of South Africa, Act 106 of 1996):

“Environment 
24. Everyone has the right ​ 

a. to an environment that is not harmful to their health or well-being; and 

b. to have the environment protected, for the benefit of present and future generations, through reasonable legislative and other measures that ​ 

i. prevent pollution and ecological degradation; 

ii. promote conservation; and 

iii. secure ecologically sustainable development and use of natural resources while promoting justifiable economic and social development.”

The National Environmental Management Act (NEMA) (ACT 107 OF 1998):

Objects of the Act:
“To provide for co-operative environmental governance by establishing principles for decision-making on matters affecting the environment, institutions that will promote co-operative governance and procedures for co-ordinating environmental functions exercised by organs of state; and to provide for matters connected therewith.”

Principles:
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Principles


(1) The principles set out in this section apply throughout the Republic to the actions of all organs of state that may significantly affect the environment and- 



(a)
shall apply alongside all other appropriate and relevant considerations, including the State's responsibility to respect, protect, promote and fulfil the social and economic rights in Chapter 2 of the Constitution and in particular the basic needs of categories of persons disadvantaged by unfair discrimination; 



(b)
serve as the general framework within which environmental management and implementation plans must be formulated; 



(c)
serve as guidelines by reference to which any organ of state must exercise any function when taking any decision in terms of this Act or any statutory provision concerning the protection of the environment; 



(d)
serve as principles by reference to which a conciliator appointed under this Act must make recommendations; and 



(e)
guide the interpretation, administration and implementation of this Act, and any other law concerned with the protection or management of the environment. 


(2) Environmental management must place people and their needs at the forefront of its concern, and serve their physical, psychological, developmental, cultural and social interests equitably.


(3) Development must be socially, environmentally and economically sustainable. 


(4) (a) Sustainable development requires the consideration of all relevant factors including the following: 

(i)
That the disturbance of ecosystems and loss of biological diversity are avoided, or, where they cannot be altogether avoided, are minimised and remedied; 



(ii)
that pollution and degradation of the environment are avoided, or, where they cannot be altogether avoided, are minimised and remedied; 



(iii)
that the disturbance of landscapes and sites that constitute the nation's cultural heritage is avoided, or where it cannot be altogether avoided, is minimised and remedied;



(iv)
that waste is avoided, or where it cannot be altogether avoided, minimised and re-used or recycled where possible and otherwise disposed of in a responsible manner; 



(v)
that the use and exploitation of non-renewable natural resources is responsible and equitable, and takes into account the consequences of the depletion of the resource; 



(vi)
that the development, use and exploitation of renewable resources and the ecosystems of which they are part do not exceed the level beyond which their integrity is jeopardised; 



(vii)
that a risk-averse and cautious approach is applied, which takes into account the limits of current knowledge about the consequences of decisions and actions; and 



(viii)
that negative impacts on the environment and on people's environmental rights be anticipated and prevented, and where they cannot be altogether prevented, are minimised and remedied. 


(b) Environmental management must be integrated, acknowledging that all elements of the environment are linked and interrelated, and it must take into account the effects of decisions on all aspects of the environment and all people in the environment by pursuing the selection of the best practicable environmental option. 


(c) Environmental justice must be pursued so that adverse environmental impacts shall not be distributed in such a manner as to unfairly discriminate against any person, particularly vulnerable and disadvantaged persons. 


(d) Equitable access to environmental resources, benefits and services to meet basic human needs and ensure human well-being must be pursued and special measures may be taken to ensure access thereto by categories of persons disadvantaged by unfair discrimination. 


(e) Responsibility for the environmental health and safety consequences of a policy, programme, project, product, process, service or activity exists throughout its life cycle. 


(f) The participation of all interested and affected parties in environmental governance must be promoted, and all people must have the opportunity to develop the understanding, skills and capacity necessary for achieving equitable and effective participation, and participation by vulnerable and disadvantaged persons must be ensured. 


(g) Decisions must take into account the interests, needs and values of all interested and affected parties, and this includes recognising all forms of knowledge, including traditional and ordinary knowledge. 


(h) Community wellbeing and empowerment must be promoted through environmental education, the raising of environmental awareness, the sharing of knowledge and experience and other appropriate means. 


(i) The social, economic and environmental impacts of activities, including disadvantages and benefits, must be considered, assessed and evaluated, and decisions must be appropriate in the light of such consideration and assessment.


(j) The right of workers to refuse work that is harmful to human health or the environment and to be informed of dangers must be respected and protected. 


(k) Decisions must be taken in an open and transparent manner, and access to information must be provided in accordance with the law. 


(l) There must be intergovernmental co-ordination and harmonisation of policies, legislation and actions relating to the environment. 


(m) Actual or potential conflicts of interest between organs of state should be resolved through conflict resolution procedures. 


(n) Global and international responsibilities relating to the environment must be discharged in the national interest. 


(o) The environment is held in public trust for the people, the beneficial use of environmental resources must serve the public interest and the environment must be protected as the people's common heritage. 


(p) The costs of remedying pollution, environmental degradation and consequent adverse health effects and of preventing, controlling or minimising further pollution, environmental damage or adverse health effects must be paid for by those responsible for harming the environment.


(q) The vital role of women and youth in environmental management and development must be recognised and their full participation therein must be promoted.


(r) Sensitive, vulnerable, highly dynamic or stressed ecosystems, such as coastal shores, estuaries, wetlands, and similar systems require specific attention in management and planning procedures, especially where they are subject to significant human resource usage and development pressure.”
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The APPA (Air Pollution Prevention Act)(Act 45 of 1965):

This act is the main legislation for the control of air pollution from medium to large industries, ‘scheduled industries’ at the national level. Local municipal regulations may be in place to control small pollution sources.

The APPA purports to control air pollution (from industries subject to control) using the legal test of the ‘best practical means’:

“"best practicable means", when used with reference to the prevention of the escape of noxious or offensive gases or the dispersal or suspension of dust in the atmosphere or the emission of fumes by vehicles, includes the provision and maintenance of the necessary appliances to that end, the effective care and operation of such appliances, and the adoption of any other methods which, having regard to local conditions and circumstances, the pre​vailing extent of technical knowledge and the cost likely to be involved, may be reasonably practicable and necessary for the protection of any section of the public against the emission of poisonous or noxious gases, dust or any such fumes;”

Note that under APPA, the actual or potential health impact of a polluting appliance is not a consideration in the regulation of emissions from the appliance.

Processes that fall under the Second Schedule of the act require a licence or permit to operate that may include conditions aimed at controlling emissions, subject to the ‘best practicable means’ test. These certificates are issued at the discretion of the Chief Air Pollution Control Officer (CAPCO). The schedule of processes includes processes for the manufacture of sulphuric acid, phosphate fertilizer, ‘gas liquor’ processes involving the evolution of hydrogen sulphide in the process, nitric acid, ammonium chloride and ammonium sulphate, hydrochloric acid, waste incinerators, oil refining, etc. A total of about 72 processes are regulated under this act.

The main shortcomings of this act are the absence of a consideration of ambient air quality, especially the health impact of air pollution, the failure to set emission limits for each of the scheduled process, the legal test of ‘best practical means’ rather than ‘best available technology’, the absence of a consideration of cumulative impacts of a number of pollution sources in the same area, and the lack of public scrutiny and access to information in the process of issuing permits.

The ECA (Environment Conservation Act of 1989). 

Sections 21, 22 and 26 of the Environment Conservation Act sets out procedures for conducting Environmental Impact Assessments.

The relevant sections are:

Section 21(1) Identification of activities.

Section 21(2) Type of activity.

Section 21(3) Consultation with other Ministers and MECs.

Section 22(1) Prohibition of activities identified in section 21(1).

Section 22(2) Submission of environmental reports.

Section 22(3) Authority to grant or refuse authorisation for the proposed activity.

Section 22(4) Withdrawal of authorisation if conditions of authorisation are not complied with.

Section 26 Regulations regarding impact reports.

Section 26(a) Scope and content

Section 26(b) Drafting and evaluation of impact reports.

Section 26(c) Procedure to be followed at commencement, during and after completion of the activity.

Section 28 General regulatory powers to assign functions to provincial or local authorities.

Section 28A Provision for exempting persons, local authorities and government institutions from applying required provisions.

Section 29(4) Offences and penalties.

Section 33 Delegation of powers to officials.

Section 35(3) Appeal

Section 36(2) Application of Supreme Court.

The EIA regulations cover a wide range of activities. 

Amendments to these regulations are currently under consideration.

The Air Quality Bill

After a very lengthy gestation period, the Air Quality Bill was published for comment on 1st April 2003. In spite of a series of public workshops and substantial critical comment, the Bill was submitted to parliament, with minor amendments to the 1 April version, prior to the April 2004 elections. The main criticism of this draft of the Bill was that it did not explicitly have the objective of protection public health (probably the most important objection), that the provisions for source emission standards were inadequate and that there was insufficient obligation on the government to speedily put in place an air quality management system that could begin to address the serious air pollution situation in a number of air pollution ‘hotspots’. As a result of sustained critical comment the Bill was withdrawn and held over for revision and resubmission until after the elections. A significantly revised version (incorporating most of the proposed revisions) is currently going through the parliamentary approval process.

The Air Quality Bill (when enacted and effective) will initiate a major change in the regulatory environment, and should, in principle, result in a systematic process of reducing emissions from large stationary sources such as oil refineries, steel plants and power stations. 

The Major Hazard Installation Regulations (MHIR)

These regulations, under the Occupational Health and Safety Act (of 1993), are aimed at reducing the risk of accidents at ‘major hazard installations’ that may result in a large-scale release of toxic chemicals or fire and/ or an explosion that will affect communities living in the vicinity of these installations. The MHIR is therefore aimed at addressing the impact of pollutant releases that are comparatively infrequent but possibly particularly intense – with high concentrations of toxic or flammable materials, although for a comparatively short period.

The MHIR requires that prior permission be obtained for the erection of a major hazard installation, subject the preparation and submission of a Risk Assessment (RA) of the proposed installation. Existing installations require periodic RAs. 

The requirements of the Risk Assessment are as follows:

“5. Risk assessment
(1) An employer shall carry out a risk assessment at intervals not exceeding three years and submit such risk assessment to the relevant local emergency services.

(2) The employer shall make available on the premises a copy of the risk assessment for inspection by an inspector.

(3) An employer shall in the case of an existing installation, carry out a risk assessment within twelve months of promulgation of these regulations.

(4) An employer shall ensure that the risk assessment as contemplated in subregulation (1), shall - 

(a) be carried out by a person or persons competent to express an opinion as to the risks associated with the major hazard installation; and

(b) at least include -

(i) a general process description of the major hazard installation;

(ii) a description of the major incidents associated with this type of installation and the consequences of such incidents, which shall include potential incidents;

(iii) an estimation of the probability of a major incident;

(iv) a copy of the on site emergency plan;

(v) an estimation of the total result in the case of an explosion;

(vi) an estimation of the effects of thermal radiation in the case of fire;

(vii) in the case of toxic release, an estimation of concentration effects of such release;

(viii) the potential effect of a major incident at one major hazard installation or part thereof on an adjacent major hazard installation or part thereof;

(ix) the potential effect of a major incident on any other installation, members of the public, which includes all persons outside the premises of the major hazard installation and on residential areas;

(x) meteorological tendencies;

(xi) the suitability of existing emergency procedures, for the risks identified;

(xii) any requirements as laid down in terms of the Environmental Conservation Act , 1989 (Act No. 73 of 1989); and

(xiii) any organisational measures that may be required.

(5) (a) An employer shall ensure that the risk assessment required in terms of subregulation (1) is of an accepted standard and is reviewed forthwith if -

(i) there is reason to suspect that the preceding assessment is no longer valid; 

(ii) there has been a change in the process involving a substance resulting in the installation being classified a major hazard installation or in the methods, equipment or procedures in the use, handling or processing of that substance; or

(iii) there is reason to believe that incidents that have brought the emergency plan into operation or any near miss may affect the existing risk assessment.

(b) An employer shall in the case where the risk assessment has been up-dated after review submit a copy of the new up-dated risk assessment to the relevant local authorities and the local emergency services.”

These regulations have major weaknesses, not least the absence of a prescription or guideline as to the methodology to be used, the lack of specification of the applicability of the regulations and apparent lack of adequate technical resources to assess and respond to the Risk Assessments submitted.

International Treaties (Conventions)

The Stockholm Convention (May 2001) on Persistent Organic Pollutants (POPs) seeks to control and eliminate the discharge of twelve Persistent Organic Pollutants (POPs) into the global environment. These POPs DDT, Aldrin, Dieldrin, Endrin, Chlordae, Heptachlor, Hexachlorobenzene, Mirex, Toxaphene, dioxins, furans and Polychlorinated Biphenyls (PCBs). The last three groups of substances are produced in a variety of combustion processes, including waste incineration and backyard burning of waste.

The Rotterdam Convention (on Prior Informed Consent) seeks to control the international trade in hazardous substances:

“the Convention will enable the world to monitor and control the trade in very dangerous substances. It will give importing countries the power to decide which chemicals they want to receive and to exclude those they cannot manage safely. If trade does take place, requirements for labelling and provision of information on potential health and environmental effects will promote the safe use of these

chemicals.”

