Hiv/Aids: Rights and Responsibilities
Hiv/Aids: Rights and Responsibilities - A Basic Summary

The South African Medical Association Guidelines on Human Rights, Ethics and HIV
For detailed information refer to the SAMA Guidelines on Human Rights, Ethics and HIV.

Hiv/Aids: Rights And Responsibilities

Every patient has the right of access to health care and…
The duty to follow the advice of his/her doctor.

Every patient has the right to confidentiality and…
The duty to disclose information that is needed to protect others.

Every patient and doctor have the right to human dignity and non-discrimination and…
The duty to respect the human dignity and equality of others.


HIV/AIDS: TESTING CHILDREN

§ Children 14 years and older:
Can independently provide their informed consent for a HIV test.
Confidentiality must be maintained, but the child should be advised of the importance to tell parents, partners, etc.

§ Children under 14 years:
The parents or legal guardians must provide informed consent to a HIV test.

§ In all matters concerning the child their best interest is paramount (Constitution, section 28).


HIV/AIDS: TESTING FOR THE VIRUS

When may a doctor test for HIV?

§ When the patient has provided informed consent

§ If a law - or 
§ a court has authorised such a test

Has the following being done?

§ Has pre-test counselling being done?
§ Has informed and written consent being obtained?



HIV/AIDS: PRE-TEST COUNSELING

Pre-test counselling should include discussions on:

§ What is an HIV test?

§ Why is it needed? 

§ What are the advantages and disadvantages of taking the test and knowing the result?

§ Would it entail lifestyle changes, medical treatment, will it affect my work and family?

§ A personal risk assessment

§ Information on organisations providing support

§ Allowing patients time and space to decide

HIV/AIDS: POST-TEST COUNSELING

Post-test counselling should facilitate the patient's decision-making. 

Discussions have to address:
§ What a positive or negative result means
§ What the patient's rights and responsibilities are, including who to tell
§ Treatment options, risks, etc.
§ Effect on person's life, work, family, sexual partner(s), etc.
§ Behaviour modification, even if the patient tested negative
§ The window-period if the patient tested negative
§ Referral to additional sources of information and support 

HIV/AIDS: CONFIDENTIALITY 

Protecting patient confidentiality ensures that patients divulge all information that facilitates good health care. 

The Ethical Rules for doctors and the Constitution protects confidentiality and personal information.

Confidentiality may be breached if:
§ The patient provides informed consent
§ It is absolutely necessary and the only way to protect identified third parties at risk, although this does indemnify doctor from legal action


HIV/AIDS: CONFIDENTIALITY – SEXUAL PARTNERS

In dealing with HIV/AIDS and sexual partners:

§ Counsel the patient on the need to inform third parties at risk
§ Attempt to obtain the patient's informed consent and offer to assist in the process of disclosure
§ Point to legal and other risks associated with negligent sexual behaviour
§ Ensure that there is an identified third party at risk, that the patient will really put the third party at risk and inform the patient that you are planning to disclose in order to fulfill your ethical duty to protect life

* Remember that whenever disclosing, you may run the risk of action by that patient

HIV/AIDS: HEALTH CARE WORKERS

§ The basic approach with all patients is that universal precautions should be followed.

§ The team of health care workers may only be informed of a patient's HIV status if the patient consents.

§ The patient should know that not disclosing their status to relevant practitioners may compromise their health care.

§ If various health care workers know the status, they are all bound by the duty to maintain confidentiality.

HIV/AIDS: ACCESS TO TREATMENT

§ Every patient has the right of access to treatment. The basic duty to realise this right rests on the state. 

§ Doctors may not hamper patients' access to treatment, should provide HIV+ patients with the same standard of treatment as other patients and may not refuse emergency treatment.

§ The state may not interfere in the clinical independence of doctors, even where they work for the state.

HIV/AIDS: OCCUPATIONAL INJURIES

§ Doctors should be familiar with provincial HIV policies and the HPCSA policy on occupational injuries.

§ An injured employee may claim for compensation from the Compensation Commissioner.

§ Employees should negotiate payment for post-exposure prophylaxis as an employment benefit.

§ In terms of the Employment Equity Act all employers should have HIV programmes.

HIV/AIDS: OCCUPATIONAL INJURIES

Where a needle-stick injury occurs:

§ The nature of the occupational injury and the status of the source patient have to be assessed.

§ Patients may only be tested after a needle-stick injury if they consent.

§ An existing blood sample may be tested if the patient is incapable of consenting.

§ Rapid HIV testing may be used to test the exposed health care worker.

§ Employees must not be denied or hampered from obtaining access to post-exposure prophylaxis.

HIV/AIDS: MEDICAL CERTIFICATES

§ Medical certificates should conform to legislative requirements (Basic Conditions of Employment Act, Labour Relations Act and Employment Equity Act) that do not require a diagnosis, but the nature and extent of the incapacity.

§ Information may only be made available to the employer if the employee-patient consents.

§ Doctors only recommend sick leave, employers should deal with absence in terms of their sick leave policy and the Labour Relations Act's Code of Good Practice: Dismissal.

§ Employers should report fraud or abuse of sick certificates to the relevant authorities.

HIV/AIDS: DEATH CERTIFICATES

Death certificates have two detachable parts:

§ On page 1 only the cause of death ("natural" or "unnatural") is indicated. This page is used to authorise the burial.
§ On page 2 more detailed information is given for data purposes. The family does not see this page and it is sent to the Department of Home Affairs.

HIV/AIDS: NOTIFICATION

§ In terms of existing legislation and practice HIV/AIDS is not a notifiable disease.

HIV/AIDS: EMPLOYMENT ISSUES

§ No unfair discrimination based on HIV status.
§ No medical testing of employees without their informed consent.
§ Labour Court may authorise testing, but still need informed consent. 
§ Results are made known to employee, not to employer.
§ Employees as patients are entitled to confidentiality.
§ HIV+ doctors should adapt their practicing of medicine so as to not place patients at risk.

HIV/AIDS: INSURANCE ISSUES

§ The insurance contract is between the insurance company and the policy-holder.

§ The contract may authorise a medical practitioner to test a patient who is a policy-holder and/or to make medical information known, otherwise patient confidentiality prevails. Medical practitioners may require proof of such contracts.

§ There is a duty on any policy-holder (and not on the doctor) to disclose "material facts" that affects the risk assessment to the company.

HIV/AIDS: RESEARCH

Researchers have to consider the-

§ Helsinki Declaration, as amended
§ Department of Health's Code for Clinical Trials 2000

At end of trial, patient should be offered best available alternative therapy (SAMAREC)

HIV/AIDS: EDUCATION

§ Refer to National Policy for educational sector; medical schools or faculties should have policies
§ No HIV testing in schools, unless consent, free from pressure, and confidentiality guaranteed.
§ There is currently no law authorising HIV testing in schools.
