Access to information and the medical profession


Access to Information Act, No 2 of 2000

The regulations pertaining to the Access to Information Act (available at http://www.doj.gov.za/docs/regulations/2001/r223.doc) have been passed and the bulk of the Act came into operation on 9 March 2001.

Introduction

The enactment of access to information as a human right is an internationally accepted development. Such legislation is already in force in the USA, Canada, the UK and other countries in Europe. As far as entrenching this as a constitutional right (specifically information held by private bodies) is concerned, South Africa is the most advanced. 

The principle behind the Promotion of Access to Information Act is to grant individuals access to information 'that is required for the protection of any rights', with the provision that disclosure will not harm the individual's physical or mental-wellbeing. The objective is to promote transparency, build trust, give legal certainty regarding the drafting and keeping of records, and to address perceived 'conspiracies of silence.'

From a medical point of view it means that the keeping of proper records (and providing for access thereto) is no longer just an ethical obligation, but also a legal obligation.

Discussion

The Act is very detailed and contains a number of prescriptions in relation to access and refusal of access. The regulations also provide the prescribed form on which access must be requested, and stipulate the prescribed fees that may be charged for photocopies, postal costs, etc.

As the National Health Bill has not been passed, it is not clear if, and how, special provision for access to health information will be made in relation to the health sector specifically. However, the Access to Information Act clearly states that it will override all other legislation that provides for access to information and is therefore the law to be followed by all health care professionals.

Unfortunately, its provisions are very broadly formulated and not necessarily suitable for the specifics of the health sector. Section 61 of the Information Act is the only section dealing with health records. But it applies only to records held by private bodies and only to records that may cause serious harm to the requester or the person on whose behalf the information is requested. This means that there is uncertainty as to the type and manner of access to similar health records held by public hospitals and health bodies.

The Access to Information Act is divided into 6 parts. Part 3 applies to information held by private bodies, which include access to records held by private medical practices, irrespective of their form. Part 2 applies to requests for information from public bodies, which includes the Health Professions Council and government departments. The major difference in requesting access from a public body is that the requester does not have to illustrate that s/he requires the information in order to protect or exercise their rights.

A person or institution requesting information from a private body must do so on the prescribed form and show that s/he is requesting the information in order to protect or exercise their rights. "Rights" refer to any human right, statutory- or common law right. The body from which the information is requested may legally require details as to the right the requester aim to protect or exercise. Therefore a patient may request his/her own records when s/he wants to see another doctor or wants to take legal action (not necessarily against the doctor). A patient may want to know his/her own health status in terms of the right to freedom and security of the person, which includes the right to have control over information about oneself.

If the information requested relates to a third person (eg. if a person other than the patient requests access to that patient's record or other information) and specific consent has not been obtained beforehand, consent has to be obtained following the procedure set out in sections 71 to 73 in the Act.

The Information Act describes the specific grounds on which access to information may be refused (sections 63-69). It includes, for example, the protection of the privacy of a third party, the protection of commercial or research information of the body itself or of a third party, etc. The Medical Schemes Act No 131 of 1999 do provide for information to be given to a third party, i.e. the medical insurer, but only under specified circumstances. These circumstances are:

there must be an agreement between the medical scheme and the accredited third party (i.e. the medical practitioner) and 
the information must serve the purposes of appropriateness, efficacy and cost-effectiveness.

In order to be on the right side of (all the) law(s), its advisable that medical practitioners who have an arrangement with medical schemes make sure that there is an agreement between the insurer and the insured in relation to information on diagnosis, treatment and health status being made available by the practitioner to the insurer. Another option would be to have a patient sign a consent form in terms of which authorisation is given for the information to be made available to the medical scheme. It also implies that a medical practitioner can require of a medical scheme to demonstrate that they need the information in view of appropriateness, efficacy and cost-effectiveness.

In responding to requests for information, the head of a private body (or his/her duly delegated representative) must notify the requester within 30 days of his/her decision. They also have to inform the requester that s/he has the right to lodge an application to the courts if they are not satisfied with the decision. If access is granted, the notice must also state the fees payable. The fees' schedule is found in the regulations to the Act.
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