AN APPROACH TO MANAGING DIFFICULT ISSUES THAT BRING OCCUPATIONAL HEALTH PROFFESSIONALS INTO CONTACT WITH LABOUR LAW

Session objectives (1 hour)
At the end of this session you must be able to:

1. Name at least 3 labour laws that cover health related issues for employees, and what key issues each covers.

2. Explain, with a simple diagram, what “fairness” means in labour law.

3. Name at least 3 Codes of Good Practice that cover health related issues for employees and what each covers 

4. Explain the key difference between a Law and a Code of Practice

5. List the 3 elements of the word “ Incapacity” in the Code on Dismissal.

6. Apply the principles of the Laws and Codes to simple cases occurring daily in South African workplaces.

Interactive session structure

A.  OBJECTIVE 1 : Name at least 3 labour laws that cover health related 
issues for people at work, and what key issues each covers.

1. Which of these Acts apply to employees?

Constitution – Labour Relations Act (LRA) – Basic Conditions of Employment Act (BCEA) – Employment Equity Act (EEA) – Occupational Health and Safety Act (OHSA) – Compensation for Occupational Injuries and Diseases Act (COIDA) – Skills Development Act (SDA) – Unemployment Insurance Act (UIA) - Promotion of Access to Information Act (PAIA) – Tobacco  Control Act (TCA) –Liquor Control Act (LCA)

2. Which cover health related issues for employees?

3. What key health related issues are covered?

4. Which 3 are most important in daily workplace health issues?

B.  OBJECTIVE 2 : Explain with a simple diagram what “fairness” means 
in labour law

1. In pairs list at least 2 things fairness means to you, in a minute.

2. In labour law fairness stands on 2 legs, what are they?

3. What legalistic word is each leg labeled, and in plain language, what simple question does it answer in relation to the “fairness” of management’s action? 

C. OBJECTIVE 3 : Name at least 3 Codes of Good Practice that cover 
health related issues for employees and what each covers 

1. Which of these Codes are relevant to health related issues for employees? In pairs take a minute to circle your answers, and be prepared to defend your reasons.

The Code of Good Practice on…

Retrenchment – Affirmative Action – Sexual Harassment – Working Time – Racial Harassment – Breastfeeding Women –Disability – Smoking at Work – Picketing

2. What key health related issues are covered?

    D.OBJECTIVE 4 : Explain the key difference between a Law and a    
Code of Practice

1. One says employers “MUST”, the other employers “SHOULD”.

Which is which?

3. Who judges whether an employer followed the Code, and how 
much weight is given to the Code by this judge? 

    E. OBJECTIVE 5 : List the 3 elements of the word “ Incapacity” in the 
Code on Dismissal.

1.

2.

3.

4. What are the key principles contained in the health related guidelines? In pairs, discuss and agree from the following and any others you think of, in 3 minutes:

DON’T




DO

· be patient 


- dismiss


· pay compensation                    - consider alternatives

· pay notice


- change job to fit incapacity

· change the job


- retrench

· give unpaid sick leave

- use medical professionals

· pay medical costs

- get a second opinion

· involve the trade union

- cut pay if lesser job

7. F. OBJECTIVE 6 : Apply the principles of the Laws and Codes to simple cases occurring daily in South African workplaces.

Consider and briefly note your actions with reasons, in each case, balancing the requirements of fairness with the need to get the job done efficiently, the relevant labour legislation and, if applicable, Code.

 “ I WAS SICK”

        1. Johannes, who works as a welder Mondays to Fridays, is absent on 
Thursday. He returns Friday and utters these 3 immortal words, 
claiming flu. Can you insist on a medical certificate? Warn him in 
writing? Refuse to pay him sick leave? What difference, if any, 
would it make if he were “ sick” on Friday returning Monday?

2. Zwelitsha, in the same circumstances, hands in a Sangoma letter on his return to work on Monday. Can you fairly refuse it? Would it affect your answers to the same questions above?

3. Elizabeth arrived late for work as a cleaner by 3 hours on Monday morning. She says her child was sick and she had to take her to the clinic urgently. She hands you a piece of paper with the clinic stamp signed by the clerk saying she was there. Must you accept this? Must you pay her? Is it sick leave or what? 

4. Johannes, just when you thought he’d got better (!), following a further one days absence on a Tuesday a week later (for a different alleged ailment), is away a third time on a Wednesday a week after that (for yet a further ailment!), and when you insist on a valid medical certificate, tells you “you have no right”. Is he right? ( Is he also insubordinate?) 

“ I AM PREGNANT!”

5. Jane, your best and a key production line worker, tells you she is 3 months pregnant when you confront her for constantly arriving late for work, and complains of morning sickness, asking you to let her arrive late. While about it she demands to sit at her job because her feet swell after much standing. She also wants to leave half an hour earlier to avoid the crush on the trains and get a seat. What do you do? Would your answer be different if she were not your best worker?

6. Mary, whom you are about to dismiss for poor work performance, after already following a fair (documented and co-signed by her) procedure and lowering your standards, tells you she is expecting. Do you still dismiss her? If you had nothing in writing, how would this affect your decision?  

7.  If she were a job applicant and you asked at the interview ( is this legal? Is it fair?), and she told you, can you refuse her the job on grounds of her pregnancy?

8. At a similar interview, with an eye to affirmative action, the two short-listed who fill all the job requirements equally, are an able-bodied black female, and a white disabled male (a chronic asthmatic). To whom will you give the job? 

“ BUT I’M INJURED!”

9. William,( in your view a lazy Limey, but good technician,) pleads off night shift work because of a back injury he claims was caused at work. You are not sure if you believe him because there is no Accident Report. You are reluctant to create a precedent if you agree to his request. What do you do?

10. William’s problems persist and eventually, in a medical report a doctor (appointed and paid by the company) says after interviewing William about his functional state and symptoms, and a clinical examination: “ Following a disectomy, prolonged rehabilitation, an MRI scan and second procedure, physio and occupational therapy, he is not fit to perform his duties as a technician at this time and this will not change in the future. My interpretation of the working environment leads me to understand that suitable alterations to the working activities are neither practical nor safe. Suitable alternate occupations of a sedentary nature in admin, clerical or office activities would best suit his condition. “

William rejects the report as biased because “it’s the company’s doctor”, and an alternative clerical job at reduced pay as “victimisation”. What do you do?

QUESTIONS?
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