Guidelines for the Certification of Illness

The minimum requirements for a valid sickness certificate

The Health Profession’s Council of South Africa’s viewpoint is that failure to include the following information in a Certificate of Illness constitutes unprofessional conduct:

Under Rule 20:

· The medical practitioner’s initials, surname, qualifications, physical practice address, postal address, telephone/facsimile number, and the registration with the Health Professions’ Council of South Africa.

· Name of the patient (initials and surname), and employment number, if applicable;

· Date and time of the examination;

· Whether the sick leave certificate is being issued as a result of the personal observations by the practitioner during an examination, or as the result of information received from the patient (based on acceptable medical grounds);

· A written description of the illness, disorder or malady in laymen’s language;

· Whether the patient (employee) is totally incapacitated for duty, or whether the patient can be considered for performing less strenuous duties at work;

· The exact period of recommended sick leave;

· The date of issue of the sick leave certificate;

· A clearly signed indication of the identity of the practitioner who issued the sick leave certificate.

Under Rule 21:

· Where pre-printed stationary is used, neglecting to delete the words that are not relevant.

Under Rule 23:

· Refusal to issue a brief, factual report to a patient where such a patient, on reasonable grounds, requires personal information.

HPCSA rulings regarding the acceptance of sickness certificates:

· The council is not in a position to pronounce on the legal position in terms of relevant legislation as regards an employer accepting or refusing to accept a certificate of illness. Council is, however, of the opinion that an employer does have the right to refuse to accept a sick leave certificate where circumstances exist (whether of a medical or other nature), justifying such refusal. Naturally such a refusal warrants discretion and must be judiciously exercised.

· The exact wording in a sick leave certificate is of utmost importance. If an employer is of the opinion that the relevant health professional acted unprofessionally in any way, the employer is at liberty to lodge a complaint against a specific person registered with the Health Professions Council of SA.

· A health professional can, on behalf of an employer, if the need occurs, query a sick leave certificate, and shall consult the health professional who issued the sick leave certificate; but shall under no circumstances revoke the opinion of the implicated health professional without prior consultation.

HPCSA summary statement:

· A sick leave certificate is an important legal document, and should always be factually correct. Fraudulent information can result in criminal charges against a certifying health practitioner, as well as disciplinary action by the relevant Health Professions Council.
	Excerpt from the Basic Conditions of Employment Act
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Sick leave

(1) In this Chapter, 'sick leave cycle' means the period of 36 months' employment with the same employer immediately following- 



(a)
an employee's commencement of employment; or



(b)
the completion of that employee's prior sick leave cycle. 


(2) During every sick leave cycle, an employee is entitled to an amount of paid sick leave equal to the number of days the employee would normally work during a period of six weeks. 


(3) Despite subsection (2), during the first six months of employment, an employee is entitled to one day's paid sick leave for every 26 days worked. 


(4) During an employee's first sick leave cycle, an employer may reduce the employee's entitlement to sick leave in terms of subsection (2) by the number of days' sick leave taken in terms of subsection (3). 


(5) Subject to section 23, an employer must pay an employee for a day's sick leave- 



(a)
the wage the employee would ordinarily have received for work on that day; and



(b)
on the employee's usual pay day. 


(6) An agreement may reduce the pay to which an employee is entitled in respect of any day's absence in terms of this section if- 



(a)
the number of days of paid sick leave is increased at least commensurately with any reduction in the daily amount of sick pay; and



(b)
the employee's entitlement to pay- 




(i)
for any day's sick leave is at least 75 per cent of the wage payable to the employee for the ordinary hours the employee would have worked on that day; and




(ii)
for sick leave over the sick leave cycle is at least equivalent to the employee's entitlement in terms of subsection (2).
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Proof of incapacity

(1) An employer is not required to pay an employee in terms of section 22 if the employee has been absent from work for more than two consecutive days or on more than two occasions during an eight-week period and, on request by the employer, does not produce a medical certificate stating that the employee was unable to work for the duration of the employee's absence on account of sickness or injury. 


(2) The medical certificate must be issued and signed by a medical practitioner or any other person who is certified to diagnose and treat patients and who is registered with a professional council established by an Act of Parliament. 


(3) If it is not reasonably practicable for an employee who lives on the employer's premises to obtain a medical certificate, the employer may not withhold payment in terms of subsection (1) unless the employer provides reasonable assistance to the employee to obtain the certificate.
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Application to occupational accidents or diseases

Sections 22 and 23 do not apply to an inability to work caused by an accident or occupational disease as defined in the Compensation for Occupational Injuries and Diseases Act, 1993 (Act 130 of 1993), or the Occupational Diseases in Mines and Works Act, 1973 (Act 78 of 1973), except in respect of any period during which no compensation is payable in terms of those Acts.
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Maternity leave
*

 (1) An employee is entitled to at least four consecutive months' maternity leave. 


(2) An employee may commence maternity leave- 



(a)
at any time from four weeks before the expected date of birth, unless otherwise agreed; or



(b)
on a date from which a medical practitioner or a midwife certifies that it is necessary for the employee's health or that of her unborn child. 


(3) No employee may work for six weeks after the birth of her child, unless a medical practitioner or midwife certifies that she is fit to do so. 


(4) An employee who has a miscarriage during the third trimester of pregnancy or bears a stillborn child is entitled to maternity leave for six weeks after the miscarriage or stillbirth, whether or not the employee had commenced maternity leave at the time of the miscarriage or stillbirth. 


(5) An employee must notify an employer in writing, unless the employee is unable to do so, of the date on which the employee intends to- 



(a)
commence maternity leave; and



(b)
return to work after maternity leave. 


(6) Notification in terms of subsection (5) must be given- 



(a)
at least four weeks before the employee intends to commence maternity leave; or



(b)
if it is not reasonably practicable to do so, as soon as is reasonably practicable.


(7) The payment of maternity benefits will be determined by the Minister subject to the provisions of the Unemployment Insurance Act, 1966 (Act 30 of 1966).
*
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Protection of employees before and after birth of a child

(1) No employer may require or permit a pregnant employee or an employee who is nursing her child to perform work that is hazardous to her health or the health of her child.
*

(2) During an employee's pregnancy, and for a period of six months after the birth of her child, her employer must offer her suitable, alternative employment on terms and conditions that are no less favourable than her ordinary terms and conditions of employment, if- 



(a)
the employee is required to perform night work, as defined in section 17 (1) or her work poses a danger to her health or safety or that of her child; and



(b)
it is practicable for the employer to do so. 

[a75y1997s27]27
Family responsibility leave

(1) This section applies to an employee- 



(a)
who has been in employment with an employer for longer than four months; and



(b)
who works for at least four days a week for that employer. 


(2) An employer must grant an employee, during each annual leave cycle, at the request of the employee, three days' paid leave, which the employee is entitled to take- 



(a)
when the employee's child is born; 



(b)
when the employee's child is sick; or



(c)
in the event of the death of- 




(i)
the employee's spouse or life partner; or




(ii)
the employee's parent, adoptive parent, grandparent, child, adopted child, grandchild or sibling. 


(3) Subject to subsection (5), an employer must pay an employee for a day's family responsibility leave- 



(a)
the wage the employee would ordinarily have received for work on that day; and



(b)
on the employee's usual pay day. 


(4) An employee may take family responsibility leave in respect of the whole or a part of a day. 


(5) Before paying an employee for leave in terms of this section, an employer may require reasonable proof of an event contemplated in subsection (1) for which the leave was required. 


(6) An employee's unused entitlement to leave in terms of this section lapses at the end of the annual leave cycle in which it accrues. 


(7) A collective agreement may vary the number of days and the circumstances under which leave is to be granted in terms of this section.

�In terms of section 187 (1) (e) of the Labour Relations Act, 1995, the dismissal of an employee on account of her pregnancy, intended pregnancy, or any reason related to her pregnancy, is automatically unfair. The definition of dismissal in section 186 of the Labour Relations Act, 1995, includes the refusal to allow an employee to resume work after she has taken maternity leave in terms of any law, collective agreement or her contract.


�Sections 34 and 37 of the Unemployment Insurance Act, 1966 (Act 30 of 1966), provide for the payment of maternity leave. Legislative amendments will be proposed to Cabinet to improve these benefits and to provide that the payment to an employee of maternity benefits does not adversely affect her right to unemployment benefits.


�The Minister must issue a Code of Good Practice on the Protection of Employees during Pregnancy and after the Birth of a Child in terms of section 87 (1) (b).





