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LANGA DCJ:

The Bhe case

[1]  This case comes before us as an application fdiro@tion of an order of the
Cape High Court. It is brought jointly by NontugdoeMaretha Bhe (Ms Bhe), who is
the third applicant in this matter, and the Womeegal Centre Trust, the fourth
applicant.

[2] Ms Bhe seeks no relief for herself but brings tppligation in the following
capacities: (a) on behalf of her two minor daughteamely Nonkululeko Bhe, born
in 1994 and Anelisa Bhe, born in 2001; (b) in théolg interest, and (c) in the
interest of the female descendants, descendantés titan eldest descendants and
extra-marital children who are descendants of pealo die intestate. Nonkululeko
and Anelisa are the first and second applican{ses/ely and are the children of Ms
Bhe and Mr Vuyo Elius Mgolombane (the deceased) diled intestate in October
2002. The Women’s Legal Centre Trust acted in #pgplication “in the public
interest”.

[3] In this Court, the first respondent is the Magigtraf Khayelitsha, who
appointed the father of the deceased, Mr Maboyesdh Mgolombane (the second
respondent) as representative of the estate.

[4] There was only one potentially material factuapdie before the Cape High

Court, and that is whether Nonkululeko and Anel$e are extra-marital children.

Both Ms Bhe and the deceased’s father were aghesdnb marriage or customary
union had taken place between Ms Bhe and the dedea3he deceased’s father
however insisted that the deceased had paid lolaloassertion which Ms Bhe

denied. Relying on the rule iPlascon-Evanshowever, the High Court approached
the issue on the basis that lobolo had been paiditzat Ms Bhe’s daughters were
accordingly not extra-marital children.

[5] Since the question whether or not the two minorgtiters of Ms Bhe are
extra-marital children bears on their status, neleaon the rule i?lascon-Evansvas,

in my view, inappropriate. | consider that thedarice produced is not sufficient to
resolve the issue one way or another. It will adowly be necessary, for purposes of
this judgment, to deal with the effects of extraritaé birth on intestate succession,
from the perspective of the rule of primogenitunel ghat of section 23 of the Act and
the regulations. | return to this issue in duerseu

[6] It was not in dispute that from 1990 the deceasst hrelationship with Ms
Bhe and they lived together. He was a carpentdrshie a domestic worker. They



were poor and lived in a temporary informal shelbeKhayelitsha, Cape Town. The
deceased subsequently obtained state housing msbwsidich he used to purchase the
property on which they lived as well as buildingterals in order to build a house.
He however died before the house could be builtil bis death, the youngest of the
two minor children lived with him and Ms Bhe in tibemporary informal shelter.
Nonkululeko was staying temporarily at the hometlod deceased’s father. The
deceased supported Ms Bhe and the two childrertteydwere dependent on him.
The estate comprises the temporary informal shelter the property on which it
stands, and miscellaneous items of movable propkedyMs Bhe and the deceased
had acquired jointly over the years, including 8imy materials for the house they
intended to build.

[7]  After the death of the deceased, the relationsleipvéen Ms Bhe and the
father of the deceased deteriorated to the poisicafmony. In spite of the fact that
he resided in Berlin in the Eastern Cape and nosvimmar Cape Town, he was
appointed representative and sole heir of the deceastate by the Magistrate
accordance with section 23 of the Act and the iaguns.

[8] Under the system of intestate succession flowimgnfrsection 23 and the

regulations, in particular regulation 2(e), the tmor children did not qualify to be

the heirs in the intestate estate of their decefbdr. According to these provisions,
the estate of the deceased fell to be distributedrding to “Black law and custom”.

[9] The deceased’s father made it clear that he intenoesell the immovable

property to defray expenses incurred in connecoigh the funeral of the deceased.
There is no indication that the deceased’s fathmregany thought to the dire
consequences which would follow the sale of the awable property. Fearing that
Ms Bhe and the two minor children would be rendehedneless, the applicants
approached the Cape High Court and obtained tverditts pendente lite to prevent
() the selling of the immovable property for thergoses of off-setting funeral

expenses; and (b) further harassment of Ms Bhédjather of the deceased.

[10] The applicants challenged the appointment of tlreased’s father as heir and
representative of the estate in the High Court. dgposed the application. The
Magistrate and the Minister, cited as respondehtsnot oppose and chose to abide
the decision of the High Court.

[11] The High Court concluded that the legislative psaMis that had been
challenged and on which the father of the deceeslextl, were inconsistent with the
Constitution and were therefore invalid. The oraethe High Court, in relevant part,
reads as follows:

“l. It is declared that s 23(10)(a), (¢) and (e) thie Black
Administration Act are unconstitutional and invaéidd that reg 2(e) of
the Regulations of the Administration and Distribatof the Estates of
Deceased Blacks, published under Government Gare®@l dated 6
February 1987 is consequently also invalid.

2. It is declared that s 1(4)(b) of the Intestatec®ssion Act 81 of
1987 is unconstitutional and invalid insofar asicludes from the



[12]

application of s 1 any estate or part of any estatespect of which s
23 of the Black Administration Act 38 of 1927 ag3li

3. It is declared that until the aforegoing defeate corrected by
competent Legislature, the distribution of intestdlack estates is
governed by s 1 of the Intestate Succession Acif 8D87.

4. It is declared that the first and second apptieare the only heirs in
the estate of the late Vuyu Elius Mgolombane, tegesl at
Khayelitsha magistrate’s court under reference Né&?7484/2004.”

In this Court no submissions were received from tlezeased’s father.

Helpful submissions were however received from Khaister, who supported the
application for confirmation of the orders of theghl Court and the amicus curiae, the
Commission for Gender Equality.

The legislative framework

[13]

For a proper understanding of the issues, it i®s&ary to set out in full the

legislative provisions which are the subject of tbhastitutional challenge. Section 23
of the Act provides as follows:

“(1) All movable property belonging to a Black aalibtted by him or
accruing under Black law or custom to any womarhwihom he lived
in a customary union, or to any house, shall upgndeath devolve
and be administered under Black law and custom.

(2) All land in a tribal settlement held in indivdl tenure upon
quitrent conditions by a Black shall devolve upas death upon one
male person, to be determined in accordance witlegaof succession
to be prescribed under subsection (10).

(3) All other property of whatsoever kind belongiioga Black shall be
capable of being devised by will.

@). ..

(5) Any claim or dispute in regard to the admirastn or distribution
of any estate of a deceased Black shall be dedwlea court of
competent jurisdiction.

(6) In connection with any such claim or dispultes heir, or in case of
minority his guardian, according to Black law, @ executor has been
appointed by a Master of the Supreme Court shatlebarded as the
executor in the estate as if he had been duly apgmbias such
according to the law governing the appointment@iceators.

(7) Letters of administration from the Master oé tBupreme Court
shall not be necessary in, nor shall the Masteramy executor
appointed by the Master have any powers in conmeawith, the
administration and distribution of—

@...



(b) any portion of the estate of a deceased Blauktwfalls under
subsection (1) or (2).

(8) A Master of the Supreme Court may revoke Isttef
administration issued by him in respect of any Blestate.

(9) Whenever a Black has died leaving a valid witlich disposes of
any portion of his estate, Black law and custonllst@ apply to the
administration or distribution of so much of hida#s as does not fall
under subsection (1) or (2) and such administraiind distribution
shall in all respects be in accordance with the iistration of Estates
Act, 1913 (Act No. 24 of 1913).

(10) The Governor-General may make regulations inobnsistent

with this Act—

€)) prescribing the manner in which the estatedeckased Blacks
shall be administered and distributed;

(b) defining the rights of widows or surviving paets in regard to
the use and occupation of the quitrent land of deee Blacks;

(c) dealing with the disherison of Blacks;

(d)...

(e) prescribing tables of succession in regardiéci; and

() generally for the better carrying out of theoyisions of this

section.

(11) Any Black estate which has, prior to the comosment of this
Act, been reported to a Master of the Supreme Cshdll be

administered as if this Act had not been passed tla@ provisions of
this Act shall apply in respect of every Black éstahich has not been
SO reported.”

[14] For purposes of this discussion, it is necessadrdw attention to regulations
2, 3 and 4 only. Regulation 2 provides as follows:

“2. If a Black dies leaving no valid will, so muadf his property,
including immovable property, as does not fall witkhe purview of
subsection (1) or subsection (2) of section 23 ha& Act shall be
distributed in the manner following:

@...

(b) If the deceased was at the time of his deathtider of a letter of
exemption issued under the provisions of sectiono8lthe Act,

exempting him from the operation of the Code of Zllaw, the

property shall devolve as if he had been a Eurapean

(c) If the deceased, at the time of his death was —

() a partner in a marriage in community of propertyuader
antenuptual contract; or



(i) a widower, widow or divorcee, as the case may lfea o
marriage in community of property or under antenapt
contract and was not survived by a partner to doousy
union entered into subsequent to the dissolutionsuth
marriage,

the property shall devolve as if the deceased kad b European.
(d) When any deceased Black is survived by anynpast

(i) with whom he had contracted a marriage which, rmseof
subsection (6) of section 22 of the Act, had natdprced the
legal consequences of a marriage in community opety;
or

(i) with whom he had entered into a customary union; or

(iiwho was at the time of his death living withinh as his
putative spouse;

or by any issue of himself and any such partnet,tha circumstances
are such as in the opinion of the Minister to rertie application of

Black law and custom to the devolution of the whaolesome part, of
his property inequitable or inappropriate, the Mdiar may direct that
the said property or the said part thereof, ascdme may be, shall
devolve as if the said Black and the said partreet been lawfully

married out of community of property, whether ot soch was in fact
the case, and as if the said Black had been a Eanop

(e) If the deceased does not fall into any of tlesses described in
paragraphs (b), (c) and (d), the property shalllis&ibuted according
to Black law and custom.”

[15] In terms of regulation 3, a magistrate in whosasgliction the deceased

resided may hold an inquiry to determine the idgrdf the person or people entitled
to succeed to the deceased’s property. For thrabpa, the magistrate may summon
anyone able to supply the information necessargdke that decision.

[16] Regulation 4 provides for the appointment of a@spntative of the estate who
may be required to provide security for the due anoper administration of the
estate. Once appointed, the representative habl@ation to render “a just, true and
exact account of his administration of the estate.”

[17] The above provisions should be read with sectiof() of the Intestate
Succession Act which provides as follows:

“Intestate estate” includes any part of an estaten.respect of which
section 23 of the Black Administration Act, 1927c(ANo 38 of 1927),
does not apply.”

The approach to customary law



[18] The system that flows from the above legislativarfework purports to give
effect to customary law. It is a parallel systalhifferent in concept and in effect, to
that which flows from the Intestate Succession Adtich is designed to apply to all
intestate estates other than those governed bipis&3 of the Act.

[19] Itis important to appreciate the distinction betwehe legal framework based
on section 23 of the Act and the place occupied cogtomary law in our
constitutional system. Quite clearly the Consitutitself envisages a place for
customary law in our legal system. Certain pransi of the Constitution put it
beyond doubt that our basic law specifically regsiithat customary law should be
accommodated, not merely tolerated, as part of iS@édtican law, provided the
particular rules or provisions are not in confleith the Constitution. Sections 30
and 31 of the Constitution entrench respect fotucal diversity. Further, section
39(2) specifically requires a court interpretingstmmary law to promote the spirit,
purport and objects of the Bill of Rights. In slanivein, section 39(3) states that the
Bill of Rights does not deny the existence of atiyeo rights or freedoms that are
recognised or conferred by customary law as lontpeg are consistent with the Bill
of Rights. Finally, section 211 protects thoseiingons that are unique to customary
law. It follows from this that customary law mus interpreted by the courts, as first
and foremost answering to the contents of the @atish. It is protected by and
subject to the Constitution in its own right.

[20] It is for this reason that an approach that condemutes or provisions of
customary law merely on the basis that they arfergifit to those of the common law
or legislation, such as the Intestate Successidnwauld be incorrect. At the level
of constitutional validity, the question in thisseais not whether a rule or provision of
customary law offers similar remedies to the IrgtstSuccession Act. The issue is
whether such rules or provisions are consisterit thi¢ Constitution.

[21] This status of customary law has been acknowledget endorsed by this
Court. In Alexkor Ltd and Another v Richtersveld Communityl &thers, the
following was stated:

“While in the past indigenous law was seen throtighcommon law
lens, it must now be seen as an integral part ofaaw Like all law it
depends for its ultimate force and validity on @enstitution. Its
validity must now be determined by reference natdmmon-law, but
to the Constitution.” (footnotes omitted)

This approach avoids the mistakes which were cotachih the past and which were
partly the result of the failure to interpret custry law in its own setting but rather
attempting to see it through the prism of the comraw or other systems of law.
That approach also led in part to the fossilisatod codification of customary law
which in turn led to its marginalisation. This sequently denied it of its opportunity
to grow in its own right and to adapt itself to ngang circumstances. This no doubt
contributed to a situation where, in the words adligloro J, “[c]Justomary law was
lamentably marginalised and allowed to degenenate a vitrified set of norms
alienated from its roots in the community”.



[22] It should however not be inferred from the abowa ttustomary law can never
change and that it cannot be amended or adjustddgistation. In the first place,
customary law is subject to the Constitution. Adijnents and development to bring
its provisions in line with the Constitution or &@cord with the “spirit, purport and
objects of the Bill of Rights” are mandated. Setignthe legislative authority of the
Republic vests in Parliament. Thirdly, the Consiiin envisages a role for national
legislation in the operation, implementation anafeainges effected to customary law.

[23] The positive aspects of customary law have long Imeglected. The inherent
flexibility of the system is but one of its congttive facets. Customary law places
much store in consensus-seeking and naturally gesvior family and clan meetings
which offer excellent opportunities for the preventand resolution of disputes and
disagreements. Nor are these aspects useful antizei area of disputes. They
provide a setting which contributes to the unityfarhily structures and the fostering
of co-operation, a sense of responsibility in ahtdedonging to its members, as well
as the nurturing of healthy communitarian tradisi@uch as ubuntuThese valuable
aspects of customary law more than justify its gcbon by the Constitution.

[24] It bears repeating, however, that as with all |dve, constitutional validity of
rules and principles of customary law depend onir tleensistency with the
Constitution and the Bill of Rights.

The constitutional rights implicated

[25] In both written and oral submissions before the r€atuwas argued that the
impugned provisions seriously violate various casbnal rights, primarily, rights
to human dignity (section 10 of the Constitutioaihd to equality (section 9 of the
Constitution), as well as the rights of childreadison 28 of the Constitution).

(2) Human dignity (section 10 of the Constitution)

Section 10 of the Constitution provides that “[e@jxane has inherent dignity and the
right to have their dignity respected and prote¢ted’his Court has repeatedly
emphasised the importance of human dignity in oasttutional order. ...

(2) The right to equality and the prohibition ascrimination (section 9 of the
Constitution)

[26] The importance of the right to equality has fredlyebeen emphasised in the
judgments of this Court. IRraser v Children’s Court, Pretoria North, and Otkg
Mahomed DP had the following to say:

“There can be no doubt that the guarantee of dguas at the very

heart of the Constitution. It permeates and defihe very ethos upon
which the Constitution is premised. In the vemgtfiparagraph of the
preamble it is declared that there is a ‘. . . neecteate a new order . .
. in which there is equality between men and womash people of all

races so that all citizens shall be able to enjogl axercise their

fundamental rights and freedoms’.”

[27] The centrality of equality is underscored by refees to it in various
provisions of the Constitution and in many judgnseoit this Court. Not only is the
achievement of equality one of the founding valokghe Constitution, section 9 of
the Constitution also guarantees the achievemesulugtantive equality to ensure that



the opportunity to enjoy the benefits of an egahbia and non-sexist society is
available to all, including those who have beenjexttbd to unfair discrimination in
the past. Thus section 9(3) of the Constitutiamhfoits unfair discrimination by the
state “directly or indirectly against anyone” orognds which include race, gender
and sex.

[28] Nor is the South African Constitution alone in #@phasis it places on the
right to equality. The right is cherished in thanstitutions and the jurisprudence of
many open and democratic societies. A numbertefnational instruments, to which

South Africa is party, also underscore the negortdect the rights of women, and to
abolish all laws that discriminate against themwadl as to eliminate any racial

discrimination in our society.

(3) The rights of children

[29] Section 28 of the Constitution provides specifiotpction for the rights of
children. Our constitutional obligations in retati to children are particularly
important for we vest in our children our hopesddbetter life for all. The inclusion
of this provision in the Constitution marks the stiuitional importance of protecting
the rights of children, not only those rights exgstg conferred by section 28 but also
all the other rights in the Constitution which, epmiately construed, are also
conferred upon children. Children, therefore, mayt be subjected to unfair
discrimination in breach of section 9(3) just aalessimay not be.

[30] Two prohibited grounds of discrimination are relevan this case. The first
relates to sex, something that | need not disausiser here, except to remark that the
importance of protecting children from discrimimati on the grounds of sex is
acknowledged in the African Charter on the Riglitthe Child.

[31] The second relates to the prohibition of unfaicdmination on the ground of
“birth” in section 9(3). To the extent that onetbé issues that arises in this case is
the question of whether the differential entitletnsemf children born within a
marriage and those born extra-maritally constitutgsir discrimination, the meaning
to be attributed to “birth” in section 9(3) is inmpant.

[32] In interpreting both section 28 and the other sgimt the Constitution, the
provisions of international law must be considere8outh Africa is a party to a
number of international multilateral agreementdgie=d to strengthen the protection
of children. The Convention on the Rights of theil€ asserts that children, by
reason of their “physical and mental immaturity'ede‘special safeguards and care”.
Article 2 of the Convention requires signatoriesetsure that the rights set forth in
the Convention shall be enjoyed regardless of ‘raotour, sex, language, religion,
political or other opinion, national, ethnic or &l®rigin, property, disability, birth or
other status.” Article 24(1) of the Internatio@venant on Civil and Political Rights
(1966), also provides expressly that:

“Every child shall have, without any discriminatias to race, colour,
sex, language, religion, national or social origimperty or birth, the
right to such measures of protection as are redjubsehis status as a
minor, on the part of his family, society and that8&.”



Similarly, article 3 of the African Charter on tliights and Welfare of the Child
provides that children are entitled to enjoy thghts and freedoms recognised and
guaranteed in the Charter “irrespective of the dthilor his/her parents’ or legal
guardians’ race, ethnic group, colour, sex, .irthlor other status.”

[33] The European Court on Human Rights has held tleatitg extra-marital
children differently to those born within a marmagonstitutes a suspect ground of
differentiation in terms of article 14 of the Chart The United States Supreme Court,
too, has held that discriminating on the groundsiltdgitimacy” is “illogical and
unjust”.

[34] Historically in South Africa, children whose parenwere not married at the
time they were conceived or born were discriminagainst in a range of ways. This
was patrticularly true of children whose family lsvevere governed by common law.
Much of the stigma that attached to extra-maritalldcen was social and religious in
origin, rather than legal, but that stigma was tiebprmful. The legal consequences
of extra-marital birth at common law flowed frometButch principle that “een wijf
maakt geen bastaard”, the implications of whicheatbat the extra-marital child was
not recognised as having any legal relationshif \wis or her father, but only with
his or her mother. The child therefore took thethmds name, inherited only from
his or her mother, and the father of the child hagarental obligations or rights vis-
a-vis the child. The law and social practice conicgy extra-marital children without
doubt conferred a stigma upon them which was hdranfd degrading.

[35] Itis important, however, in assessing the disgration and stigma attached to
extra-marital birth to distinguish between commaw land customary law. As Jones
records:

“The African means of dealing with extramarital thiis essentially
accommodative in intent and character; it is ogdntowards social
inclusivity.  The mechanism of maternal-filiationropides an
extramarital child with a father, with a male rik@end social sponsor,
with a place in a conjugal unit, and it manufacsui@ the child a full
lineal identity. Very importantly, these attribstare socially visible —
they counter what would otherwise be clearly evidéeficits in an
extramarital child’s social make-up — and are presst and upheld by
way of taboo against reference to the child’'s gaternity or social
position. As far as is possible within the bounéisultural reason, the
effect of the African system is therefore to endinag an extramarital
child’s position isnot compromised by the circumstances of his or her
birth.”

Nevertheless, extra-marital sons had reduced righisheritance under customary
law, as they would only inherit in the absence ol ather male descendants.
Contemporary research suggests too that therecislsstigma attached to extra-
marital children, though the stigma probably vadepending on the circumstances
and community concerned.

[36] The prohibition of unfair discrimination on the gral of birth in section 9(3)
of our Constitution should be interpreted to inéual prohibition of differentiating



between children on the basis of whether a chitiidogical parents were married
either at the time the child was conceived or wtten child was born. As | have

outlined, extra-marital children did, and still dsuffer from social stigma and

impairment of dignity. The prohibition of unfairsgrimination in our Constitution is

aimed at removing such patterns of stigma fromsmarety. Thus, when section 9(3)
prohibits unfair discrimination on the ground ofirth”, it should be interpreted to

include a prohibition of differentiation betweenildren on the grounds of whether
the children’s parents were married at the timecohception or birth. Where

differentiation is made on such grounds, it will #gsumed to be unfair unless it is
established that it is not.

Does section 23 violate the rights contended for?

[37] In argument, section 23 was correctly described escist provision which is
fundamentally incompatible with the Constitutiolhwas submitted that the section is
inconsistent with sections 9 and 10 of the Consbitu because of its blatant
discrimination on grounds of race, colour and ethorigin and its harmful effects on
the dignity of persons affected by it. This Cduas often expressed its abhorrence of
discriminatory legislation and practices which warteature of our hurtful and racist
past and which are fundamentally inconsistent i constitutional guarantee of
equality.

[38] Section 23 cannot escape the context in which & @omceived. It is part of an
Act which was specifically crafted to fit in wittotions of separation and exclusion of
Africans from the people of “European” descent. eTAct was part of a
comprehensive exclusionary system of administratiompposed on Africans,
ostensibly to avoid exposing them to a result whith the Native mind”, would be
“both startling and unjust”. What the Act in faaethieved was to become a
cornerstone of racial oppression, division and konih South Africa, the legacy of
which will still take years to completely eradicateProponents of the policy of
apartheid were able, with comparative ease, tallanl the provisions of the Act and
to perfect a system of racial division and oppsshat caused untold suffering to
millions of South Africans. Some parts of the Awve now been repealed and
modified; most of section 23 however remains ailds&rves to haunt many of those
Africans subject to the parallel regime of intestsficcession which it creates.

[39] The Act has earned deserved criticism which mustdsn in the light of the
origins of its provisions. The remarks of McLoughlmade in two of his judgments
when he was President of the Native Appeal Couet,jrsstructive in this regard. In
Ruth Matsheng v Nicholas Dhlamini and John Mhausharstated:

“The attitude of the legislature towards natived &fative Law in the
Transvaal is clearly shown by the survey of theédnysof legislation
on the subject since the early Republican days.e i#&tives were
placed in a category separate from the Europeadstlaey were
permitted no equality either in the system of lgyleed to them nor in
regard to the courts to which they were accordecksx in civil
matters. . . . It is the Shepstonian conceptiorleghl segregation
successfully adopted in Natal and imported into Thansvaal on
annexation in 1877.”



and later in the same judgment, he remarked a8l

“The subjection by native law of women to tutelagel the denial of
locus standi in judiciaunaided is neither ‘inconsistent with the general
principles of civilisation recognised in the ciworld’ nor is the
custom one which occasions evident injustice orcthis ‘in conflict
with the accepted principles of natural justicet, fhe common law in
this country still maintains a similar disabilitpy respect of women
married in community of property. Other civilisedtions extend the
rule much further.”

Later still, inDukuza Kaula v John Mtimkulu and Madhlala Mtimkukriting on the
subject of the exemption of Africans from the opieraof “Native law”, he stated:

“The policy of legal segregation dates back to bleginning of the
legal history of Natal. To meet the case of Natiret so ignorant or
so unfitted by habit or otherwise as to render thecapable of
exercising and understanding the ordinary dutiescigilised life’
provision was made to exempt such persons fromogiexation of
Native law — or as stated in the statute ‘takenajuhe operation of
Native Law,” — Natal law 28 of 1865.”

Quite clearly the Act developed from these noti@isseparation and inequality
between Europeans and Africans, and its provisime not moved much from the
“Shepstonian conception of legal segregation”.

[40]

In DVB Behuising Madala J referred to the Act as “a piece of olmax

legislation not befitting a democratic society whsg®m human dignity, equality and
freedom”. In the same case, Ngcobo J described\thas “an egregious apartheid
law which anachronistically has survived our tréosi to a non-racial democracy”
and referred to proclamations made under it as @gad “demeaning and racist”
system. Ngcobo J went on to comment:

[41]

“The Native Administration Act 38 of 1927 appointdte Governor-
General (later referred to as the State Presigentyupreme chief' of
all Africans. It gave him power to govern Africabg proclamation.
The powers given to him were virtually absolutee ¢buld order the
removal of an entire African community from one qdato another.
The Native Administration Act became the most pduleiool in the
implementation of forced removals of Africans fraime so-called
‘white areas’ into the areas reserved for themesg&hremovals resulted
in untold suffering. This geographical plan of mgg@ation was
described as forming part of ‘a colossal socialeexpent and a long

term policy’.

More recently, irlMosenekeSachs J, writing for a unanimous Court, expressed

himself as follows:

“It is painful that the Act still survives at allThe concepts on which it
was based, the memories it evokes, the languagatinues to employ



and the division it still enforces are antithetittathe society envisaged
by the Constitution. It is an affront to all of tisat people are still

treated as ‘blacks’ rather than as ordinary persee&ing to wind up a
deceased estate, and it is in conflict with thaldshment of a non-
racial society where rights and duties are no lordgtermined by

origin or skin colour.”

[42] Sachs J went on to discuss section 23(7) of theaAdtregulation 3(1) of the

regulations. He noted that the Minister and thestdéia suggested that the
administration of deceased estates by magistratas wften convenient and

inexpensive, and responded by commenting that #vbare are practical advantages
for people in the system, the fact remains thet iboted in racial discrimination. He

held that, given our history of racial discrimimatj the indignity occasioned by
treating people differently as “blacks” is not rened fair by the factors identified by
the Minister and the Master. He concluded thasomety based on equality, freedom
and dignity would tolerate differential treatmerdaskd on skin colour, particularly
where the legislative provisions in question formmait of a broader package of
racially discriminatory legislation that systematlg disadvantaged Africans. Any

convenience the provisions might achieve coulddoemplished equally as well by a
non-discriminatory provision.

[43] In theBheandShibicases, the constitutional attack was directed dicpéar
provisions of subsection (10) of section 23 and rhgulations. It is quite clear
though that the subsections which constitute sec®®, read with the regulations,
together constitute a scheme of intestate sucaeessibe subsections are interlinked
and, in my view, they all stand or fall togethérhey provide a scheme whereby the
legal system that governs intestate successioeteyrdined simply by reference to
skin colour. The choice of law is thus based amategrounds without more. In so
doing, section 23 and its regulations impose aesysin all Africans irrespective of
their circumstances and inclinations. What it sey#fricans is that if they wish to
extricate themselves from the regime it createsy thhust make a will. Only those
with sufficient resources, knowledge, educatioropportunity to make an informed
choice will be able to benefit from that provisiokloreover, the section provides that
some categories of property are incapable of bdewised by will but must devolve
according to the principles of “Black law and cumsto

[44] The racist provenance of the provision is illugtdain the reference in the
regulations to the distinction drawn between estdlb@t must devolve in terms of
“Black law and custom” and those that devolve amigin the deceased “had been a
European”. The purported exemption of certain dsins — who qualify — from the
operation of “Black law and custom” to the statdsao“European” is not only
demeaning, it is overtly racist. This provisiortasbe found in the regulations, not in
the statute itself. It nevertheless provides aeodnal indicator of the purpose and
intent of the overall scheme contemplated by se@®and the regulations.

[45] | conclude, then, that construed in the light efhistory and context, section
23 of the Act and its regulations are manifestlgcdminatory and in breach of
section 9(3) of our Constitution. The discriminatithey perpetuate touches a raw
nerve in most South Africans. It is a relic of @acist and painful past. This Court
has, on a number of occasions, expressed the ngagtdge the statute book of such



harmful and hurtful provisions. The only questityat remains to be considered is
whether the discrimination occasioned by sectiora28 its regulations is capable of
justification in terms of section 36 of our Congtion.

Justification inquiry

[46] Section 36 of the Constitution requires that a j@iown that limits rights should

be a law of general application and that the litiata should be reasonable and
justifiable in an open and democratic society baseduman dignity, equality and
freedom....

[47] The rights violated are important rights, particiylan the South African
context. The rights to equality and dignity aretlod most valuable of rights in any
open and democratic state. They assume speciaktamze in South Africa because
of our past history of inequality and hurtful diseination on grounds that include
race and gender.

[48] It could be argued that despite its racist andssaxature, section 23 gives
recognition to customary law and acknowledges tlneafist nature of our society.
This is however not its dominant purpose or effésection 23 was enacted as part of
a racist programme intent on entrenching divisiod aubordination. Its effect has
been to ossify customary law. In the light of dsstructive purpose and effect, it
could not be justified in any open and democratimety.

[49] Itis clear from what is stated above that theoseviviolation by the provisions
of section 23 of the rights to equality and humanity cannot be justified in our
new constitutional order. In terms of section 1jg4) of the Constitution, section 23
must accordingly be struck down.

[50] The effect of the invalidation of section 23 istthi@e rules of customary law
governing succession are applicable. The appkcanboth theBhe andShibi cases,
however, launched an attack on the customary ldevatuprimogeniture. It is to that
attack that | now turn.

The customary law of succession

[51] It is important to examine the context in which tluwdes of customary law,
particularly in relation to succession, operated e kind of society served by them.
The rules did not operate in isolation. They weme of a system which fitted in with
the community’s way of life. The system had itsnosafeguards to ensure fairness in
the context of entitlements, duties and responsédsl It was designed to preserve
the cohesion and stability of the extended famifyt tand ultimately the entire
community. This served various purposes, not lebsathich was the maintenance of
discipline within the clan or extended family. Eyene, man, woman and child had a
role and each role, directly or indirectly, wasidgeed to contribute to the communal
good and welfare.

[52] The heir did not merely succeed to the assetseotiiteased; succession was
not primarily concerned with the distribution oftlestate of the deceased, but with
the preservation and perpetuation of the family.uRiroperty was collectively owned



and the family head, who was the nominal ownehefgroperty, administered it for

the benefit of the family unit as a whole. Thertstgpped into the shoes of the family
head and acquired all the rights and became suigj@dt the obligations of the family

head. The members of the family under the guastiignof the deceased fell under
the guardianship of his heir. The latter, in tuscquired the duty to maintain and
support all the members of the family who were esgwf his protection and enjoyed
the benefit of the heir's maintenance and suppété inherited the property of the

deceased only in the sense that he assumed cantt@dministration of the property
subject to his rights and obligations as head ef family unit. The rules of the

customary law of succession were consequently mamhcerned with succession to
the position and status of the deceased family nather than the distribution of his

personal assets.

[53] Central to the customary law of succession is the of primogeniture, the
main features of which are well established. Téeegal rule is that only a male who
is related to the deceased qualifies as intes&ite NVomen do not participate in the
intestate succession of deceased estates. In agamous family, the eldest son of
the family head is his heir. If the deceased issuovived by any male descendants,
his father succeeds him. If his father also do&ssmrvive him, an heir is sought
among the father’s male descendants related tdhrimugh the male line.

[54] The exclusion of women from heirship and consedudmm being able to
inherit property was in keeping with a system dated by a deeply embedded
patriarchy which reserved for women a position wbservience and subordination
and in which they were regarded as perpetual mimoder the tutelage of the fathers,
husbands, or the head of the extended family.

The position of the extra-marital child

[55] Extra-marital children are not entitled to succeedtheir father's estate in
customary law. They however qualify for successiorheir mother’s family, but
subject to the principle of primogeniture. Theesidmale extra-matrital child qualifies
for succession only after all male intra-maritalldten and other close male members
of the family.

The effect of changing circumstances

[56] The setting has however changed. Modern urban conties and families
are structured and organised differently and ngéorpurely along traditional lines.
The customary law rules of succession simply daterauccession to the deceased’s
estate without the accompanying social implicatiovtsch they traditionally had.
Nuclear families have largely replaced traditioeatended families. The heir does
not necessarily live together with the whole exezhéamily which would include the
spouse of the deceased as well as other deperatahtiescendants. He often simply
acquires the estate without assuming, or even beiagposition to assume, any of the
deceased’s responsibilities. In the changed cistances, therefore, the succession
of the heir to the assets of the deceased doeseuaissarily correspond in practice
with an enforceable responsibility to provide sup@mnd maintenance to the family
and dependants of the deceased.

Customary law has not kept pace



[57] In Richtersveldthis Court noted that “indigenous law is not>ell body of
formally classified and easily ascertainable rul8g. its very nature it evolves as the
people who live by its norms change their pattefnige.” It has throughout history
“evolved and developed to meet the changing neette@ommunity.”

[58] The rules of succession in customary law have eenbgiven the space to
adapt and to keep pace with changing social camditand values. One reason for
this is the fact that they were captured in legistg in text books, in the writings of
experts and in court decisions without allowingtfee dynamism of customary law in
the face of changing circumstances. Instead, ltla@g over time become increasingly
out of step with the real values and circumstarafabe societies they are meant to
serve and particularly the people who live in urbagas.

[59] It is clear that the application of the customaay Irules of succession in
circumstances vastly different from their tradibrsetting causes much hardship.
This is described in the report of the South Afnideaw Reform Commission (the
Law Reform Commission) which cites three reasomgHe plight in which African
widows find themselves in the changed circumstan¢ay the fact that social
conditions frequently do not make “living with their” a realistic or even a tolerable
proposition; (b) the fact, frequently pointed oytthe courts, that the African woman
“does not have a right of ownership”; and (c) therpquisite of a “good working
relationship with the heir” for the effectivenesd tthe widow’s right to
maintenance”. In this regard, the report conclutias

“Unfortunately, circumstances do not favour thigtienship. Widows
are all too often kept on at the deceased’s homésia sufferance or
they are simply evicted. They then face the prospEhaving to rear
their children with no support from the deceaséalsily.”

[60] Because of this, the official rules of customanmy laf succession are no longer
universally observed. In her affidavit, Likhaphdatha, a researcher at the Gender
Research Project at the Centre for Applied Legalli®es, observes that the formal
rules of customary law have failed to keep pacé witanging social conditions as a
result of which they are no longer universally okied. These changes have required
of customary rules that they adapt, and therefbasge. Bennett also refers to trends
that reflect a basic social need to sustain th@igog family unit rather than a
general adherence to male primogeniture.

[61] The report of the Law Reform Commission makes tomtpthat the rule of
primogeniture is evolving to meet the needs of givansocial patterns. It states that
the order of succession is the theory and thatatity different rules may well be
developing, such as the replacement of the eldestvith the youngest for purposes
of inheritance, and the fact that widows often taker their husbands’ lands and
other assets, especially when they have youngrehilw raise

[62] What needs to be emphasised is that, because dytiaenic nature of society,
official customary law as it exists in the text ke@and in the Act is generally a poor
reflection, if not a distortion of the true custam#éaw. True customary law will be
that which recognises and acknowledges the chamigiet continually take place. In
this respect, | agree with Bennett’'s observatiat:th



“[a] critical issue in any constitutional litigatioabout customary law
will therefore be the question whether a particulde is a mythical
stereotype, which has become ossified in the afficode, or whether
it continues to enjoy social currency.”

[63] The official rules of customary law are sometimestasted with what is
referred to as “living customary law,” which is anknowledgement of the rules that
are adapted to fit in with changed circumstancHse problem with the adaptations is
that they are ad hoc and not uniform. However, istedes and the courts
responsible for the administration of intestatatest continue to adhere to the rules of
official customary law, with the consequent anoemland hardships as a result of
changes which have occurred in society. Exampie¢ki® are the manner in which
theBheandShibicases were dealt with by the respective Magistrate

The problem with primogeniture

[64] The basis of the constitutional challenge to theciaf customary law of
succession is that the rule of primogeniture piesu(a) widows from inheriting as
the intestate heirs of their late husbands; (b)ghtars from inheriting from their
parents; (c) younger sons from inheriting from thaarents, and (d) extra-marital
children from inheriting from their fathers. It wa&ontended that these exclusions
constitute unfair discrimination on the basis ohdgr and birth and are part of a
scheme underpinned by male domination.

[65] Customary law has, in my view, been distorted mamner that emphasises its
patriarchal features and minimises its communitaoiaes. As Nhlapo indicates:

“Although African law and custom has always haddalriarchal bias,
the colonial period saw it exaggerated and entreshctihrough a
distortion of custom and practice which, in mangesa had been either
relatively egalitarian or mitigated by checks aradabces in favour of
women and the young. . . . Enthroning the malel leéahe household
as the only true person in law, sole holder of faproperty and civic
status, rendered wives, children and unmarried ot daughters
invisible in a social and legal sense.

The identification of the male head of the housélad the only person
with property-holding capacity, without acknowledlgi the strong
rights of wives to security of tenure and use afllafor example, was a
major distortion. Similarly, enacting the so-cdllperpetual minority
of women as positive law when, in the pre-coloo@btext, everybody
under the household head was a minor (includingauried sons and
even married sons who had not yet established aratepresidence),
had a profound and deleterious effect on the lofeAfrican women.
They were deprived of the opportunity to manipuldwe rules to their
advantage through the subtle interplay of sociaimsp and, at the
same time, denied the protections of the formahll@egder. Women

became ‘outlaws’.



Nhlapo concludes that protecting people from digins masquerading as custom is
imperative, especially for those they disadvantagegravely, namely, women and
children.

[66] At a time when the patriarchal features of RomateBulaw were
progressively being removed by legislation, custgntav was robbed of its inherent
capacity to evolve in keeping with the changing libf the people it served,
particularly of women. Thus customary law as adstémed failed to respond
creatively to new kinds of economic activity by wem different forms of property
and household arrangements for women and men, laanaging values concerning
gender roles in society. The outcome has beenalwation and fossilisation of a
system which by its nature should function in ativecand dynamic manner.

[67] The exclusion of women from inheritance on the gdsuof gender is a clear
violation of section 9(3) of the Constitution. i a form of discrimination that

entrenches past patterns of disadvantage amondgnarahble group, exacerbated by
old notions of patriarchy and male domination inpatible with the guarantee of
equality under this constitutional order.

[68] The principle of primogeniture also violates thghti of women to human

dignity as guaranteed in section 10 of the Cortstituas, in one sense, it implies that
women are not fit or competent to own and adminigteperty. Its effect is also to

subject these women to a status of perpetual ntyngelacing them automatically

under the control of male heirs, simply by virtuetleir sex and gender. Their
dignity is further affronted by the fact that asmen, they are also excluded from
intestate succession and denied the right, whitieromembers of the population
have, to be holders of, and to control property.

[69] To the extent that the primogeniture rule preveltsfemale children and
significantly curtails the rights of male extra-ntalr children from inheriting, it
discriminates against them too. These are paatigulvulnerable groups in our
society which correctly places much store in théd-tveing and protection of children
who are ordinarily not in a position to protectriselves. In denying female and
extra-marital children the ability and the oppoiturio inherit from their deceased
fathers, the application of the principle of prineogure is also in violation of section
9(3) of the Constitution.

[70] In view of the conclusion reached later in thisgoment, that it is not possible
to develop the rule of primogeniture as it applaghin the customary law rules
governing the inheritance of property, it is notessary or desirable in this case for
me to determine whether the discrimination agashgdren, who happen not to be
the eldest, necessarily constitutes unfair disecration. | express no view on that
guestion. Nor, | emphasise again, does this judgnmonsider at all the
constitutionality of the rule of male primogenitureother contexts within customary
law, such as the rules which govern status andtivadl leaders.

Justification inquiry: primogeniture

[71] The primogeniture rule as applied to the custoniany of succession cannot

be reconciled with the current notions of equadihd human dignity as contained in
the Bill of Rights. As the centrepiece of the oasary law system of succession, the



rule violates the equality rights of women and rs afront to their dignity. In
denying extra-marital children the right to inhdritm their deceased fathers, it also
unfairly discriminates against them and infringesitt right to dignity as well. The
result is that the limitation it imposes on thehtigy of those subject to it is not
reasonable and justifiable in an open and demacsatiety founded on the values of
equality, human dignity and freedom.

[72] | have already observed that with the changinguanstances, the connection
between the rules of succession in customary laivthe heir's duty to support the

dependants of the deceased is, at best, less #iafastory. Compliance with the

duty to support is frequently more apparent thah r&@here may well be dependants
of the deceased who would lay claim to the heitsydo support them; they would

however be people who, in the vast majority, arepsor that they are not in a
position to ensure that their rights are proteced enforced. The heir's duty to
support cannot, in the circumstances, constitugéfication for the serious violation

of rights.

[73] In conclusion, the official system of customary lagé succession is
incompatible with the Bill of Rights. It cannotp iits present form, survive
constitutional scrutiny.

Declaration of constitutional invalidity and suss&m

[74] In the circumstances of this case it will not stdfifor the Court to simply
strike down the impugned provisions. There islastantial number of people whose
lives are governed by customary law and their effaill need to be regulated in
terms of an appropriate norm. It will thereforeraeessary to formulate an order that
incorporates appropriate measures to replace tipeigned framework in order to
avoid an unacceptable lacuna which would be tadtkadvantage of those subject to
customary law.

[75] Nor can this Court afford to suspend the declanatibinvalidity to a future
date and leave the current legal regime in placedipg rectification by the
legislature. The rights implicated are importatitpse subject to the impugned
provisions should not be made to wait much longebé relieved of the burden of
inequality and unfair discrimination that flows o section 23 and its related
provisions. That would mean that the benefitshef Constitution would continue to
be withheld from those who have been deprived eftifior so long.



